N.A.S.D. AWARD

NATIGMAL ASSOCIATION OF SECURITIES DERLERS

In the Mattar of the Arbitraticn Between
Name of Claimant(s)
Elda Tindiglia

Case No. 91-00660

Name of %’cgsg

Dean Witter Reynclds, Inc.
David M Xee

Earl C. McCrary
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For Claimant, Elda Tindiglia ("Tindiglia®): Adam Doner, Esq. of MdGes,
Jordan, Shuey, et al,

For Respondents, Dean Witter Reynolds, Inc. ("Dean Wittar®), David Kee
("Fee®) and Earl McCrary ("™cCrary®): Gecxge Sullivan, Esq. of Dean Witter
Reynolds, Inc.

Statement of Claim filed: March 18, 1991, Claiment's Submission Agreement
gigned: February 14, 1891.

Respondents’ Dean Witter, Kee and McCrary's, Statement of Answer filed: April
8, 1992. Raspondents' Submission Agreements signed by McCrary and Kee on

- april 16, 1992, and by George Sullivan an bebalf of Dean Witter on April 16,

1992.

IRRTIG

o April 16, and May 11, 1992, in Foxrt Lauderdale, Florida, hearings lasting
fiva (5) sessicns were conchicted,

Claimant alleged that Respcndents were liable for breach of fidnciary duty;
negligent misrepresentation; innocent misrepcesentaticm; violaticn of federal
securities laws and, as it relates to Dean Witter, negligent supervision;
negligent hiring; and negligent retention. Claimant alleged that Kea
migrepresented the risks and safety of certain mutual funds and that said
investments were unsuitable for Claimant in light of her izvestment
abjectives.




Respondents denied all allegations of wrongdoing and alleged that Claimnt
was provided with prospectuses which_disclosed the risks imvolved in the
puxchases and Kee did not recomend or encourage Claimant to sell her
utilities atocks,

Respondents alleged the affimmtive defenses of assumption of risk; the
transactions were suitable for Claimant and were omnsistent with her
investment cbjectives; Claimant failed to camplain in a timely mammer; all
transactins were effectuated with Claimant's knowledge and :
estoppel; matification; no misrepresentations were made; lack of intent to
defraixl; there wms no reckless disregard of the financial consequences; Dean
Witter had adecuate mperviscry procedures; failure to state a claim; market
conditions caused Claimant's losses; commen law tort claims are barred by the
Boccnomic Loss Rule; statute of limitations; and New York law does not allow
recovery of punitive damages.

L e

Claimant requasted damages in the amunt of $57,812.00, plus interest,
costs, attorney's fees and punitive damages in the amoamt of $50,000.00.

Respondents requested diamissal of the claim.

OIEER ISSURS COMSIDERED & DECINED
1. Respondent, McCrary, was dimmissed, with prejudice, by the Claiment.
2. The parties bave agreed that the Mward in this matter may be esscuted in
counterpart coplies or that a handwritten, signed Jsard may be entered. In

either case, the parties have agreed to receive oomformed copies of the Mward
while the originals remin ou file with tha NASD.

tors
full and final resclutim of the issues submitted for determina
followms:
1. PFReepondents, Dean Witter and Kee, are fomnd liable, jointly and
severally, and shall pay the Claimsnt the amoumt of $22,665.00, plus

$26,711.040.

2. FRespondent, Dean Witter, is also found liable for

$17,684.00, plus interest at the lagal rate of 12% per anmm fran November
16, 1950, to May 11, 1992, in the amoumt of $3,157.00
Claimant of $20,841.00.

for
3. e‘.;i‘.l.a:l.ul:m:'s request for attorney's fees, costs and punitive dsmges is



OTHER CDBTS
= - ]

1. Of the $1,100.00 previously deposited by Claimant, $200.00 was applied
towards the non-refundable filing fee and $5.00, was applied towards the

costs which Claiment owed the NASD, leaving a balance paid by
Claimant of $895.00.

2. The parties shall each bear all other costs and expenses incurved by
them in cormection with this proceeding.

FCEYM FEES
. ]
Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the Panel has
agsesged forun fees in the amount of $3,750.00 (five seasians x §750.00 pexr
sessicn). Respcondent, Dean Witter, is hersby assessed $3,750.00, $895.00 of
which shall be paid dirvectly to the Claimant, and $2,605.00 of which shall be
mdwthamtimalnsaociatimofmﬂtiunalm, Inc. The NASD shall
retain the $895.00 previcusly depcsited by Claiment and the $250.00 which
Dean Witter overpaid for its postpcnement fee in partial satisfaction of such
feea,

Fees are payable to the National Assoclatiom of Securities Dealers, Inc.

Oomcurring Arbitrators' Signatures

15/

Robert Herschomrm, Baqg. Public
/8/

Jack L. Batzkin, Eaq. Public
18/

Glam E. Borregard Inchuatxy

Date of Decigicn; __ Juue 9, 1992




