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For Claimant: Lawrence R. Gelber, Esq. of the law firm of Beigel &
Sandley, Ltd.

. For Respandemt: Brian F. McDomough, Esq., of the law firm of Shanley &

Fisher, P.C.
CASE INFORMATTCN
Statanent of Claim filed: Maxrch 8, 1991.
Claimant's Submissicn Agreememt signed on: March 4, 1991.

Statement of Answer filed by Respandents Shearscm Lehman Buttonm, Inc. and
Edgar A. Ray an May 24, 1991. '

Respendent Shearscn Lehlman Hutton, Ine.'s Submission Agreement signed on

April 1, 1991, and Respondent Edgar A. Ray's Submissicon Agreement signed on
May 23, 1991.

Hearing Dates/Sessions: March 3, 1992, 2 sessicms
Maxrch 4, 1992, 2 sessians
March 31, 1992, 2 sessicns
Jme 9, 1992, 2.sessions

Hearing Location: NASD offices located in New York, New York.
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CASE SM@EY

Claimant alleged that he wished to rollover his retirement fimd into his IRA
which he already maintained with Respandent Shearsom Lelman Hutton, Inc.
("Shearson®), and that Claimant informed Respondent Edgar A. Ray ("Ray*) that
the purpose of the rollover was to provide benafits to his wife and four
children in the event of his death, thus requiring preservaticn of capital
and avoidance of risk and Respondent Ray acknowledged his risk aversiom both
orally and in writing. Claiment further alleged that within a few days after
the initial publie offering ("IPO") of a stock, L.F. Rothschild Unterberg
Towbin Holdings, Inc. ("Rothschild"), underwritten by a predecessor of
Respendent Shearson, priced at $20.50 per share, and still during the
support period, Respondemt Ray telephoped Claimant and recommended the
purchase of Rothschild shares in the after-market, further stating that
Rothschild was a leader in the IPO field, that the brokerage industry as a
whole was strong, that Rothschild wes a leader in this industry, and that
such an investment was safe, secure and suitable for tha stated dbjectives of
safe income and capital presexrvation for Claimemt's TRA. Claimane further
maintained that Respondent Ray failed to tell him that Rothschild was having
serious internal management praoblems and that it was engaged in speculation
for its om account, Rasulting from tha trust he had in Respondents,
Claimant maintained that he purchased 1,000 shares of Rothschild at $23.875
per share plus commissicn, and that tha trade confirmation wrongly indicates
that the transaction was umsolicited by the bxoker, since it was solicited by
Respondent Ray. Claimant further alleged that two months later, Respondent
Ray telephomed Claimant to recommend Rothschild convertible bonds, also
underwritten by Respondent Shearson, for the IRA, and that Claimant, still
trusting Respondent Ray, purchased thirty bends for $30,000, with no
camnission. Claimant further maintained that Respondents failed to provide a
prospectus to Claimant for the stock, and may bhave failed to do so for the
bond, upcn written request of Claimant. Claimant further maintained that or
about Jume 30, 1989, Rothschild filed for protecticn under the banknuptcy
laws and Claimant maintained Respondents knew or should have kuown that
Rothschild was having management difficulties as Shearson was cbligated to
perform due diligence cn Rothschild. Claimant further alleged Respondents
failed to disclose material facts; entered Claimant intc investments that
were unsuitable for him given his investmemt objectives; breached the
fiduciary duties owed to Claimant; acted negligently; ignored the rules and
requlations of the securities industry; breached the contract between
Claimant and Respondents; and violated the RICO statute, thus, entitling
Claimant to treble damages.

Respmds:tsmintamodtlntsmcethetimeﬂaimt@emdhisacmtm
1975, he was an investor who made his own decisioms in handling his
pertfolio, at times aggressively trading stocks, commdities, and opticms
often cn margin, Respmdentsfurtbermintamedthataaimtm'elyacted
immediately upon amy idea, instead considering ideas or materials that he
took with him for further reflection before making his decision, and that the
amount of any purchase and in which of his accomnts it went were totally
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Clajmant's decision. Respondents denied that Claimant stated that he had
anly oonservative investment goals, and alleged that an examination of
Claimant's holdings and trading history dispels such a notion. Respandents
further denied that Ray represented that an investment in Rothschild
securities was "safe, secure and suitable,” and alleged that Claimant took
heme a preliminary Rothschild prospectus, which set forth all material faces
and reasomable potential risks that Rothschild could experience, and Claimant
bought 1,000 shares six days after its offering. Respondents further
maintained that two months after puchasing Rothschild's comnon shares,
Claimant purchased Rothschild's convertible debentures and undoubtedly
received the prospectus in the mail and must, therefore, be estopped to deny
kniowlege of its contents. Respandent further maintained that Claimant's
argument that the prospectus was not part of his decisicn-making process is
void of merit, and he cannot deny being an notice of the prospectus' comtents
and the risks imvolved at a time when he could have sold the debentures
without any loss., Respondents further maintained that Ray did not have
knowledge of non-public negative facts concernming Rothschild's future
prospects, as evidenced by the fact thay Ray bought shares for himself and
held them. Raspondents further maintained that Claimant's claims are barred
by the doctrines of waiver, ratification, laches, and estoppel and Claiment's
claims are time barred and manifest injustice would result in allowing the
claims to proceed. Respondent further maintained Claimant's claims should be
barred pursuant to the "entire contruversy doctrine."

EELIET SRQuesTe

Claimant redquested:

a. coonpensatory damages in the sum of $54,000, trebled umder
RICO;

b. interest at the rate of 9%, from March, 1986 to the date of
the decisicn in this matter, trebled under RICO;

¢. attormmey's fees in the sum of $11,25Q;

d. costs, fees, and expenses of this actiom;

¢. punitive damages in an amxmt to be determined by tha panel;
and

f. such other and further relief the Panel deems just and
proper. .

Respondents requested that the claim be diamissed with cogts assessed against
Claimant.
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After considering the pleadings, the testimomy and the evidence presented at
tha hearing, the.unders;gneda:bitratarshavedecidgdmfullandfmal
resolution of the isgsues submitted for determination as follows:

1. All claims against the Respendents are dismigged in their
entirety.

2. The Claimant's request for punitive damages is dsmied.
3. The Claimant's claim for damages under RICO is denied.
4. Each party shall bear their respective costs, including
actorney's fees,
FORIM FEES

Pursuant to Sectiom 43c of the Code of Arbitration Procedure, the following
Forum Fees are assesged:

8 sessions x $500 = £4,000 less hearing sessicn deposit of $600 = $3,400 due

The Claimant be and hereby is liable and sball pay to the N.A.S.D. the sum of
$1,700 to represent forum fees.

The Respondents be and hereby are liable jointlyaz:dseverallyandahallpay
to the N.A.S.D. the sum of $1,700 to represent forum fees.

The N.A.S.D. shall retain the 3250 claim filing fee previcusly paid by
Claimant.

All checks should be made payable to the Naticnal Association of Securities
Dealers, Inc.

Concurring Arbitratorst Signatures
Name

: . Public/Indusery
Public
_ Fublic
Ax}t.h;r S. J@ (‘/? .
Notman J. Pri.v:ar;'.h'r :
J

Date of Decision: June 30, 1992




STATE OF: New York g8.8.:
COUNTY OF: New York
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On this V3 day ofmﬂ‘“—z/ , 1992, before me
personally appeared Murray I. S r, Esq. known and known to me
to be the individual described in and who executed the foregoing

ingtrument and be duly acknowledged tc me that he executed the
same.

SRR OF NEW TORK ST~ o
QUALIFED ™ WESTCHESTER COUNTY ///
MY COMMISSION EXPIRES HO. 30, 1993

STATE OF: New York ' s.s.
COUNTY OF: New York

On this A#<7 day of Jia< , 1992, before me
personally appeared Arthur S. Joseph, Esq. known and known to me
to be the individual described in and who executed the foregoing
instrument and be duly acknowledged to me that he executed the
same.
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STATE OF: New York 8.8.:
COUNTY OF: New York

Cn this 6;Lf7 day of glé*”*ﬁx_/ , 1992, before me
personally appeared Norman J¢ Primack known and known to ta me to
be the individual described in and who executed the foregoing
instrument and be duly acknowledyed to me that he executed the
same .
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Commission Expires Aug, 1529.2‘;_"




