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Name of Claimants

D P, Browm, ttee/Brett L. Brown Trust
Don P. Brown, ttee £/b/o Brett lofton Brown
‘Don P, Brown, ttee/Misty F. Brown Trust
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For Claimants Don P. Brown, ttee/Brett L. Browm Trust; Don P. Brown, ttee
f/b/o Brett lofton Browm; and Dom P. Browm, ttee/Misty F. Brown Trust
. {("Claimants”) ; Don P. Brown, Esq. of Meyers, Hsntemamm, Scimeider & Rea Co.

For Respondent Falmestock & Co., Inc. ("Falmestock®): Charles E. Padgett
Senior Vice President and General Counsel of Falmestock & Co., Inc.

For Respondemt Carlc Nees ("Nees®): Jercme S. Berkeley, Esq. of Marshman,
Soyder, Berksley and FKapp.

CASE_TNPCRMATTON
Statement of Claim filed: March 12, 1991.

Jmacced Statement of Claim Filed: Jwe 24, 1951.
Claiment‘'s Submission Agreement signed cu: April 4, 1991.
Statenant of Answer filed by Fabnestock cm: Msy 6, 1991

First Supplemental Statemsnt of Answer filed by Fahmestock on: November 4,
1991.

Respondent Fabnestock's Submission Agreament signed on: May 3, 1991.
Statement of Answer filed by Nees on: October 28, 13991.

. Ness did oot file a Submissicn Agreement.
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HEARTNG INRCSMXTION
Hearing Dates/Sessions: September 11, 1991 - cne sessim
March 23, 1992 - two sessions
 Hearing Locaticn: NASD Office - Cleveland, Chio
.
Claimants alleged that on September 20, 1988, Claimants cpened up threes

separate accomts. Claimants alleged that on several occasicns during the
weekk pricr to Septsmber 15, 1989, Neas recamnexxied to the Trustes Dem
Brown ("Brown®) that Nees purchase Zmerican Capital Corp. Stock (
Capital") for the tlxee accounts. Brown alleged that he told Nees not to
purchase Mmerican Capital unless so instructed by George M. Brown, Jr. who is
the brother of Brown and father to Bret L. Brown ani Misty P. BErowm.
Claimants alleged that neither Don or Gecrge Brown authorized the purchase of
MAmerican Capital for the accounts. Claimants alleged that Nees purchased
American Capital for all three accomts witbout authority and contrary to the
instructions of Brown. Claimamts alleged that the uwmauthorized purchases
were cochicted by Nees, an agent of Fahnestock, while he was acting within
the scope of his authority. Claimants alleged that Falmastock is responsible
for the acts of its agent under the doctrine of Respondeat Supericr.

Respondents Falmestock and Nees ("Respondents®) maintained that George M.
Brown took a pro-active posture in the management of the referenced accoumts.
Respondents maintained that Brows was a sophisticated investor. Falmestock
maintaived that antherity was given by the client to execute the Amerioamn
Capital purchases. Nees maintained that George M. Brovn Juew of the
Mmexican Capital purchase and authorized tha purchases. Respondenta
muintained that any losses incinred to the accounts were the result of
Claiments action or inacticn. '

'
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In response to Claimant's Amended Statemsnt of Claim, Falmestock maintained
that if the transacticons were not specifically authorized than the actions of
Nees were beyond the scope of his authority and bhe was not acting as
Falmestock's agent. Falmestock asserts that if Nees was informed by Browm
that the transactions were unautharized, than Nees failed to
Falmestock of such camplaint. Falmestock counterclaimsd that the acts of
Nees prevented Fahnestock from investigating the transactions in issue in a
timely fashion so that any losses resulting fram this matter are solely the
Responsibility of Nees. :
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losses suffered by the accounts.

Respordient Nees denied all assertioms against him alleged Ly Fahnestock.
wmmmmwmmmtmﬂ.

BELIRF PRI
Claiments requested that the purchases of American Capital be reecinded, that
the -Panal cxder Respandents tc pay Claimant $3,974.50 for each accoumt and

order Claimsnt to tranafer the shares purchased to Respondents, that
Respondents pey reascnable attomeys' fees and costs.

thmmmtmwmmmmm
costs and attoaneys' fees.

nmtmmmmtmwmmduadmwaummm
attorneys' fees.

After considering the pleadings, the testimony and the evidence presentsd at
the hearing and post hearing sutmissicog (1f any), tha wndersigned arbitrator
has decided in full and final resclution of the issues sulmitted for deter-
mipation as follows:

1. That Claiments' claim is denied in its entirety.

2. That all other claims counter claims and cross claims are denied in
their entirety. '

3. That all parties shall bear their respective costs, including
attcooays' feas.

4. Pursmmt to the by-laws of tha NASD, the presiding arbitmator
determined that Nees was raquired to submit to this arbitratiom,
mbithstuﬂingﬂsﬁﬂmmaﬂitmmmmmm.
Therefore, Nees iz bound by this arbitzator's rulings and
determinations.
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Pursusnt to Section 43(c) of tha Coda of Arbitration Procedure, the
following forun fees are assessed:

Forum fees in the amoxmt of §300 for the September 11, 1991 single hearing
session ig assessed againat Respondent Neas.

Fo:::umfeea in ths amount of $600 for the March 23, 1992 double hearing
sessico are equally assessed against the Claimemts and Respondents.

Threa hearing session were conducted in this matter at $300 per seesiom,

Claimants have already deposited $300 as a hesaring deposit so that no moxe
mnien are due from the Claiment.

Respondents Falmestock and Nees are jointly and severally aasassed $300 for
the hearing cn March 23, 1992. Nees is also assessed $300 for the hearing

sessicn.
. Feas are payable to the Naticoal Association of Securities Dealers, Inc.
Arbitrator's Signature
mj y, Muri,gmu'y
el L Gkt
. C. Devlin, Esq. <

w Executed on: :
Date-of Dasimicn: ‘f/k/ 22
Date of Decision: May 12, 1992 !




