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In the Hitter of the Arbitration Between.

Den P. Broom, ttee/Brett L. Brown Trust
Don P. Brown, ttae f /b/o Brett Lofton Brown
Den F. Brown, ttee/Misty F. Brown Trust

Name of ResncrvfrTita

Fabnestock & Co., Inc.
Carlo A. Uses
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For Claimants Don P. Brown, ttee/Brett L. Brown Trust; Don P. Brown, ttee
f/b/o Brett Lofton Brown; and Don P. Brown, ttee/Misty F. Brown Trust
("Claimants"): TV*I p. Brown, Esq. of ftfeyers, Bentenann, Schneddsr & Rea Go.

For Respondent Fahnestock & Oo., Inc. ("Fahnestocfc"): Cbarles E. Padgett
Senior Vice President and General Counsel of Fabnestock & Go., Inc.

For Respondent Carlo Nees ("Nees"): Jerome S. Berkeley, Esq. of Marsiuan,
Snyder, Berkeley and Kapp.

dSB

Statement of Claim filed: March 12, 1991.

Statonent of fn^iB Filed: Jlme 24, 1991.

dalmant's Sidcndssion Agreanent signed on: April 4, 1391.

Statement of Answer filed by Fahnestock oat Msy 6, 1591

ital Statement of AIIIUBII filed lay Fahnestock on: November 4,First SuppL
1991.

Fabnestock's Submission Agreement signed on: Hay 3, 1991.

Statement of Ancwer filed by Nees on: October 28, 1991.

Nees did not file a Submission Agreement.
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Dates/Sessions: Septaiber 11, 1991 - one sesslrn
March 23, 1992 - two sessions

location: NftSD Office - Cleveland,

cass

Claimants alleged that en Septentoer 20, 1988, Claimants opened up three
separate accounts. Claimants niiggyj that en several occasions during the
week prior to Septeofcer 15, 1589, Nees m.ir.iimHiirtBf1 to the Trustee Don P.
Brown ("Brow") that Nees purchase Anecican Capital Corp. Stock ("American
Capital") for the three accounts. Brown alleged that he told Nees not to
purchase American Capital ""i*pg so instructed by Guui'jn M. BroMnr Jt* who is
the brother of Brown and father to Bret L* Brown and Misty F. Brown.
Claimants alleged that TWH-VMIT- TWI or George Brown authorized the purchase of
American Capital for the accounts* Claimants alleged that Nees purchased
American Capital for all throe accounts without authority and contrary to the
instructions of Brown, Claimants alleged that the unauthorized purchases
were ricrvtnffffvl by Nees, an agent of Eahneotock, while he was acting within
the scope of his authority, daimnts alleged that Fahneetock is
for the acts of its agent under **fr^ doctrine of Reepcndeat Superior.

Respondents Fihnestock **** Nees ("Respondents") nffiJ™*'a'lTw1 that George M.
Brown took a pro-active posture in the management of the referenced accounts*
Respondents ™><^»-aiHTi^rf that Brown was a scptoisticated investor. Fahnestock

that auttccity was given by *•>« client to execute the American
Capital purchases. CTDCO ™•^Tl^-»^T«f^ that Geoocge M. Brown .knew of the
American Capital purchase and authorized the purchases. ' TtenprnfVnt'B
™»HrH-»-iTiaH that any IOOITMT incurred to the accounts wore the result of
Claimants action or

In mnpnngo to dainant's *m«nA>H Stataient of ^i»H">f Eahneatock
that if tha trnnrmrHnnrr ware not specifically authorized than the nfftlfrei of
Uses were beyond the scope of his autbarity and he was not acting as
Fahnootock's agent* Fahnestock asserts that if Meee was *rtVfm*aA by Brown
that the *-*»«~*"i~«t were unauthorized, than Ntes failed to inform
Fahnestock of such complaint. Fahnestock rtrmm**frf*'* ĵ 1"*** that the acts of
Nees prevented Fahnestock from investigating <">^» transactions in issue in a
timely *«•»!•» ™ so that any ipgfl*g rnni11"1ng from ***** matter are solely the
Keeponsibility of

In aAMfHrrij Faboestock ™i^n^•J>^r>^^ that Brown had a fiduciary duty as Tiuslee
to execcise control over and to properly supervise *"*«» accounts and that he
failed to ccnply with his fiduciary duties and tbaref ore is liable for the
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losses suffered by the accounts.

Respondent rTrrn HarHyj all assertions against Mm alleged by Fabnestock.

fcy FahaCfltOCJc against BTOWD.

daisants requested that the purchases of American Capltvil be rescinded, that
the Panel order Respandmts to pay daimant $3,974.50 for each account and
order daimnt to transfer the shares purchased to Respondents, that
Respondents pay reasonable attorneys' fees and costs.

Respondent Fihneetock requested that the daimonts be ordered to pay all
costs and attorneys' fc

Respondent Ifees requested that the daimants be ordered to pay all casts and
attorneys' fc

After coiflictering the pleadings, the testimony and the evidence presented at
the *n»»Ttfyj and post hr*-^^ subodssicns (if any) , the undersigned arbitrator
has *~<*<tt in full and final resolution of the issues subnitted for deter-
mination as follows!

1. That dainsnts* ^l*-*™ is ^*»*^**^ in its entirety.

2. That all otter clainB counter claims and cross claims are denied in
their entirety*

3 . That all parties aball bear tbair reepectiwt costs, inclnrting
attotneys1 fi

4. Pursuant to the by- l»w of the NASD, the presiding arbitrator
detaaadued that Neee was required to sutndt to this arbitration*
notwithstanding **« failure to submit an eoPBCutad Sutadssian Agreenait.
Therefore, Nees is bound by this axtoitrator' s rulings and
dBtezadnatijans.
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Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following forum fees are assessed:

Forum fees in the ancunt of $300 for the Septenber 11, 1391 single hearing
session is nnoeoood against Bespcodent tfees.

Forum fees in the aroint of $600 for the March 23, 1592 double hearing
are equally assessed against the Claimants and TTfyijH"iirlnnl n

hearing rwinlrn were fy*v*nrtnf* in +•**« matter at $300 per session.

Claimants have already deposited $300 as a hnrrrinrj deposit so that no more
are dug ff^B t'ty* dainant.

Rfiepooteits FUmestock **** Nees are jointly and severally aaooaoed $300 for
the hearing on March 23, 1992. Nees is also assessed $300 for the hearing
session.

Fees are payable to the M»«-if™i Association of Securities Dealers, Inc.

Arbitrator's Signature
Pub! Af*

Ittfcert C. Devlin, Esq." ~?
Executed on:

Date of Decision; May 12, 1992


