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CASE TNFOSMATION
Statament of Claim filed: March 19, 1991
Claimant's Sulmisgion Agreement signed on: March 7, 1991
Statement of Answer filed by Respcndent om: April 30, 1991
Respondent's Submigssion Agreement signed an: April 15, 1951

Hearing Date/Sessicns: September 16, 1991 - 4awe) sessiong
Hearing Location: lLouisville, KY

CASE STRMMARY
e - ——

Claimants Romald and Margie Kinsey ("Claimants™) alleged that their
. stockbroker, James Chestmut ("Chestmut®), who was an agemt for Respondent




e Arbitration

. . N Nationai Association af
- Zvard 91- " Securities Duslers, Inc,
91-00844 NASD Financial Cénter

33 Whitehail Street
: ) New York, New Yark 10004
Shearscn lebman Hutton, Inc. ("Respondemt®), placed Claimants in unsuitable

investments. Claimants alleged that Chestmut failed to explain tha risks
associated with Claimants' investments. Claimants alleged that Chestmutc
never explained what a margin account was nor did the Claimants give Chestmit
or Respandent permission to trade their account on margin. Claimants furthes
alleged that Chesttmit executed umauthorized trades in their accoumt.
Claimants alleged that their account was txraded in a mammer to enxich
Respondent and Cheatmit at the expense of the Claimants. Claimants alleged
that because of Respandent's improper handling of their accoumt by the
Respcndent's agent, Claimants' accoumt suffered monetary losses.

Raspondent categorically denied all wrongdoing alleged by the Claimants and
specifically maintained that Claimants were aware that they had a margin
account and that they executed a Client Agreement authorizing Respondent to
open a joint margin acccunt for them. Respondent maintained that all trades
in Claimants' aceowmt were guitable and met with their cdbjective of
appreciation with risk and incame with risk. Respcndent maintained that
Claimants were semt all monthly account stataments and confirmation slips.
Respondent maintained that although Claimants now allege that the purchases
in their account were mads without their authorization, Claimants did not
raise any abjections or camplaints regarding transacticms in their account
earlier.

o BELTEF REQUESTED
Claimants requested: campensatory damages in the amoumt of $10,000.00.

Respandent regquested that Claimantsa’ c¢laim be digmissed in its emtirety.

After considering the pleadings, the testimomy and tha evidence presented at
the hearing, the undersigned arbitrator has decided in full and final resolu-
ticn of the issues submitted for detevmination as follows:

Soo. Sxnidit A Abbdd

Pursuant to Sectiom 43(c) of the Code of Arbitratiom Procedure, the
following Forum Fee(s) are assessed.

. Claimants are assessed forum fees in the amount of $5n . Claimants sre
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entitled to offset this amount with their hesring session deposit of
$300.00, so that ~ 7 is due from the Claimants.
Respondent is assessed forum fees in the amount of $ (00 .
Fees are payable to the Natiomal Associaticm of Semurities Dealerz, Inc.
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Date of Decigion: é% 42£. :'/Cf, 4 ZZ[

Dated by the NASD, Inc: September 30, 1991




EXHIBIT A

Attached to and forming a part of the NASD Award in the

case Ronald and Margie Kinsey v. Shearson Lehman Hutton., Inc,,

91-00844.

" The Arbitrator is persuaded that Mr. and Mrs. Kinsey were
not advised by their broker, David Chestnut, at the time he worked
for Prudential Bache Securities, as to the facts regarding trading
in their account. Specifically, it seems clear that Mr. and Mrs.
Kinsey did not understand the nature of a margin account and did
not know that they were purchasing securities on margin. It is
also found that Mr. Chestnut intentionally misled Mr. and Mrs.
Kinsey as to the nature of trading in their account in response to
questions posed to him by them.

Mr. and Mrs. Kinsey testified that they placed their
complete faith and trust in Mr. Chestnut and did not question any
of his activities or statements to them. However, they did
acknowledge receiving monthly statements as well as confirmation
statements of trades in their account. They state thap they did
not understand the nature of these documents. The Arbitrator
finds, however, that Mr. and Mrs. Kinsey, while not sophisticated,
did not lack the capability to read and understand the statements
which were sent to them. If they did not know, they should have
known, that there was substantial trading in their account. Their
coméarisons te a bank deposit account are misplaced. They

certainly knew enough to Xknow that the statements they were

receiving were not like any bank statement they ever had received.




Although Mr. and Mrs. Kinsey should have been aware of
what was happening in their accecunt, and although Mr. Chestnut
certainly would be found liable to the Kinseys were he a party to
this Arbitration, and altheugh there might have bheen sufficient
evidence to impose liability on Mr. Chestnut's former employer,
Prudential Bache (also not a party to the arbitration), the
circumstances with respect to Shearson Lehman Hutton, Inc. are not
as clear cut. Shearson's witness, Mr. Casey, testified that there
was no procedure to double check every account which came to
Shearson at the time Mr. Chestnut joined that firm. Although a
review of the account would have disclosed that the Kinseys were
not appropriate investors for trading on margin, they did transfer
a margin account when they moved from Prudential Bache to Shearson.
It seems reasonable to the arbitrator that Shearson might conclude
that parties who previously had been purchasing securities with
margin loans were willing to continue to do so.

Mr. and Mrs. Kinsey present a very sympathetic case.
They testified that they had invested their "life savings" with Mr.
Chestnut. They clearly put a great deal of trust in hgm, and he
breached that trust. Unfortunately, neither Mr. Chestnut nor the
brokerage firm for which he worked at the time of the initial
difficulty was before the Arbitrator. From the testimony present-
ed, there is no reason to believe that Shearson Lehman Hutton, Inc.
knew, or had reason to Xnow, of the special circumstances involving

the Kinseys. The Arbitrator believes that if the Kinseys had not

placed their trust completely in Mr. Chestnut and had made inquiry




regarding the extensive transactions reflected on their monthly
statements, as well as on confirmation slips, this matter would
have been brought to the attention of Shearson and steps would have
been taken to prevent further losses. Mr. and Mrs. Kinsey should
have followed up on the information available to them, and they
failed to do so. Under the circumstances, the Arbitrator feels
that he cannot make an award against Shearson Lehman Hutton, Inc.
Opinion is reserved as to what the outcome might have been had Mr.

Chestnut and/or Prudential Bache bheen parties to these proceedings.
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