. NATICNAL ASSOCIATION OF SECURITIES DEALERS., INC.

. In tne HMatter of the Arpitratidn Detween

Marcus £. Overton

Claimant
va. Case #91-00964
AWARD

A.G. Zdwards and Sons, Inc.
Respondent
CASE SUMMARY

Claimant Marcus B. Overton, pro se, in a claim filed with the
Nationai Aseociatisn of Securities -Dealers., Inc. on March 26,1991,
alleged =hat Respondent A.G. Edwards and Sons, Inc, failed to
deliver a Georgia Iavestors Quality Tax Exempt Trust Series #l4
bond which he had entrusted to Respondent for the purpose of
transferring ownership from Claimant's joint account with his late
wife =g the Claimant's sole account. The parties agreed that
Claimant delivered the bond to Respondent's agent in January 1986
and that Claimant paid the applicable cransfer fees at that time.
The parties also agreed that since that -ime, Claimant has zeceived
the monthly payment on the bond. The parties further agree that in
May 1982, Claimant wrote to Respondent ingquiring about the missing

. certificate.

Respondent A.G. Edwards and Sons, Inc.. represented by in-
house counsel, William §. Port, Esq., maintained that their records
reflect that the transfer <°f the bond to Claimant's sole account
occurred in February 1986. Respondent maintained that its records
indicate that the new certificate was mailed by First Class Mail on
Tebruarv 24, 1986 to Claimant, submitting as evidence a “delivery
ticket” purporting to show the (fact. In its aefense Responaent
raises the presumption that items placed in the United States Mail
system are in fact delivered and asserts that the Claimant bears
the burden of proving non-delivery. It also raises the defenses,
inter aiia, of laches, estoppel, lack of due diligence to mitigate
Claimant's damages, contributory negligence, general demurrer, and
statute of limitations. All of these defenses are premised upon
Claimant's alleged failure from February 1986 until May 1989 to
inform Respondents that he had not received his certificate from
Respondent. Claimant replies that he did inform Respondent about
the lost certificate promptly, by phone and letter. He recounts
several phone conversations with Respondent's agent which he
states occurred in 1986. Claimant submits three letters which
appear -0 have been written in March, July and December 1986,
wherein he complained that he had not received the certificate and
requested Respondent's help im obtaining the replacement.

Respondent claims it never received Claimant’s letters, other
. than the letter mailed in 1989.
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RELIEF REQUESTED

Claimant requests damages of One Thousand Fifty Dollars and
No Cents ($1,050.00). Respondent requested rhat the claims of the
Claimant be dismissed and that Respondent De awarded costs,
including reasonable attorneys' fees.

AHARD

Pursuant to Section 13 of the National Association of
Securities Dealers, Inc. Code of Arbitratian Procedure, a single
Public Arbitrator, Michael A. Caldwell, was selected to review and
determine the matter in controversy between the parties set forth
in submissions to Arpbitration signed by the Claimant Harcus B.
Overton on March 20, 1991 and by the Respondent A.G. Edwards and
Sons, Iinc. on August !9, 1991 cespectively;

And, that the Arbitrator, having considered the proof of the
Parties, has decided and determined in full and final resolution of
the issues submitted for determination as follows:

1. Respondent, A.G. Edwards and Sons,
Inc. is liable and shall pay to the
Claimant, Marcus B. Overton the sum
of One Thousand Fifty Dollars and
No Cents ($1050.00}.

2. The parties shall bear their
respective COStS including attorney's
fees;

3. The Fifty Dollar and No Cents

($50.00) filing fee previously
deposited with the National
Association of Securities Dealers,
Inc. by the Claimant shall be
retained by the NASD, Inc., and
Respondent A.G. Edwards and Sons,
Inc. shall reimburse the $50.00
£iling fee directly to the Claimant.

AFFIRMATION

I, MICHAEL A. CALDWELL, do hereby affirm upon my oath as
arbitrator that I am the individual described herein and who
executed this instrument, which is my ocath and award.

Signature of Arbitrator

DATE OF DECISION: February 26, 1992




This matter came before the undersigned arbitrator under the
Simplified Arbitration Procedures of the HNASD Code of Arbitration
Procedure upon the mutual agreement of the parties.

The claim is for certain amounts representing certain costs
associated with replacement of certain certificates which the
parties acknowledge belong to Claimapc.

Claimant complains that Respondent failed to deliver a bond
which he had entrusted to Respondent for the purpose of
transferring ownership from Claimant's joint account with his late
wife to the Claimant's sole account. The parties agree that
Claimant delivered the bond to Respondent's agent in January 1986,
and that Claimant paid the applicable transfer fees at that time.
The parties also agree that since that time Claimant has received
the monthly payments on the bond. The parties further agree that
in May 1989 <Claimant wrote to Respondent inguiring about the
missing certificate.

Respondent's records reflect that the transfer of the bond
ro Claimant's sole account occurred in February 1986. Respondent
claims its records indicate that the new certificate was mailed by
First Class Mail on February 24, 1986 to Claimant, submitting as
evidence a "delivery ticket” purporting to show the fact.

In its defense Respondent raises the presumption that items
placed in the United States Mail system are in fact delivered, anc
asserts that the Claimant bears the burden of proving non-delivery.
It also raises the defenses, inter alia, of laches, estoppel, laci
of due diligence to mitigate Claimant's damages, contributory
negligence, general demurrer, and statute of limitations. All of
these defenses are premised upon Claimant's alleged failure fror
February 1986 until May 1989 to inform Respondents that he had not
received his certificate from Respondent.

Claimant replies that he did inform Respondent about the
lost certificate promptly, by phone and letter. He recount:
several phone conversations with Respondent's agent which he state:
occurred in 1986. Claimant submits three letters which appear L
have been. written in March, July and December 1386, wharein b
complained that he had not received the certificate and requeste
Respondent’'s help in obtaining the replacement.
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Respondent zlaims It never ~aceived Claimants' .atctars,
sther than the _arter mailsd in 1989. However, it submitted no
oroof by way of atfidavit nor other evidence reputting Claimant's
iverment :hat he spoxe T3 Respondent's agent, 2is broker by phone
apouct the missing cesrciiicates on several occasions in 1286.

Respondent correctly asgigned tO claimant the burden of
persuasion of his claim for the replacement of the 1lcsr bond.
Sowever, while :iterating practically every conceivable defense
which might be raised tc a securities claim, Respondent cites no
statute nor xule for the arbitrator to apply in assigning
responsibility for delivery of securities nor other gquidance for
jecermining liability for securities which are either misdirected
sr Lost. Neverthelsss Respondent admits ir would have replaced the
-arrifi=mpag if iz nad been nmotrified of thelr isss within a year of
-he certificates' mailing.

Other than =2e JCC's one year >imitation which it claims
should apply to statement irreqularities, nespondent specifies no
other statute of limitations nor basis of zhis defense. However,
~he account statements Lin evidence merely Show rhe payment of
certain amcunts =2 <Claimant. Claimant doesn't dispute chese
amounts; nor does ~e claim he has not ~aceived the income due from
the bond as stated in Zhe statements. The account stacements
rhemselves do not opurport to show ~he cercificace’'s physical
delivery to Claimant. Hence, this arbitrator fails to see how
this stature of limitarions defense can be dispositive of cthe
claims in this case.

Moreover, like its stacute of limitations defense,
iespsndenc's ccontentions  chat -he claim is bparred ty .aches,
asceppel, Claimant's contribucery negligence,l and his lack of due
diligence in mitigating his damages, rests .DoR the factual premise
rhat Claimant waited until May 1985, more than chree years atter
the certificates were allegedly mailed to <Claimant. before
notifying Respondent that he had not received the certificates.
Thac assumption is not supported by cthe preponderance of the
evidence before the arbitrator. :

Assuming both that Respondent correctly posits a "legal
presumption of delivery" arising from the "fact" of mailing, agd
that the party denying receipt of an item placed in the U.S. Mail
should bear the burden of proving a non-occurrence (i.e.that he did

1 Assuming the facts could estaplish the basis for such a
defense, Claimant's alleged contributory negligence would not
necessarily bar his recovery altogether; Georgia courts apply a
standard of comparative negligence to such defenses. This defenses
is not dispositive of the claims herein.
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1ot receive the certificate-even 1if this were possible), those same
‘egal presumpticnsg would apply with equal force and effect both Lo
support Claimant's averment that he mailed three letters
complaining of Respondent's non-delivery of the cerctificate in 1986
o nis broker, and to councer Respondent's denial that it received
Claimanc's lecters. If it is proper to assume rRespondenc mailed
the certificate to Claimant,- ope must likewise assume Claimanc
mailed the letrers complaining of the certificate's non-delivery to
Respondent in 1%86. Hence none of Respondent's affirmacive
defenses are determinative of the case.

In resolving the merits of. the dispuce. the arbitrator
considered the following especiall? gignificant: Respondent does
not demy Claimant's statement thac, besides writing the letters to
-is brokers, ne spoke by phone with his broker about the losc
cercificates in 1986. Respondent clearly could have produced
-vidence te che contrary if it existed, at least through an
iffidavit or other evidence from the broker who apparently remains
in its employ. Hence, the arbitratcr is inclined to credit
Claimant's statement that he did SO nocify his pbroker In 1986.

Moreover, sound policy considerations appear to faver the
assignment of greacter regsponsibilicy for delivery and liabilicty for
the loss of the certificate tO Respondenc. The certificace
involved herein wasn't mere correspondence or an account statement;
it was a negotiable security. Claimant delivered it in person tc
Respondent. The United Staces Mail dubicus repucation for
reliabiliry would seem to require, as a minimum standard <f care,
that Respondent return the certificate to Claimant by wmeans other
chan mere first class mail, such as by urilizing a courier service,
or =ven Registersd or Cartified Mail. Io any event, rad Responcent
axercised a more appropriate degree of caution in ensuring praoper
delivery to Claimant, the determination of whetuner the cercificates
actually were delivered to Claimant would have been a far simplex

and conclusive one.

Yet Respondent's letter to claimant clearly indicated it

used only first class mail. -
, .
b/l
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