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CASE SUMMARY

Claimant Marcus B. Overton, pro se, in a claim filed with the
National Association of Securities -Dealers, Inc. on March 26,1391,
alleged that Respondent A.G. Edwards and Sons, Inc, failed to
deliver a Georaia Investors Quality Tax Exempt Trust Series #14
bond which he "had entrusted to Respondent for the purpose of
transferring ownership from Claimant's joint account with JIM late
wife to the Claimant's sole account. The parties agreed that
Claimant delivered the bond to Respondent•s agent in January 1986
and that Claimant paid the applicable transfer fees at that time.
The parties also agreed that since that time, Claimant ^^ received
the monthly payment on the bond. The parties further agree that in
May 1989, Claimant wrote to Respondent inquiring about the missing
certificate.

Respondent A.G. Edwards and Sons, Inc., represented by in-
house counsel, William S. Port, Esq., maintained that their records
reflect that the transfer of the bond to Claimant s sole account
occurred in February 1986. Respondent maintained that its recoras
indicate that the new certificate was mailed by First Class Mail on
rebruarv 24, 1986 to Claimant, submitting as evidence a «̂ ery
ticket'' purporting to show the fact. In its ̂ ef!n"q̂ f°

n "̂i
raises the presumution that items placed in the United states Mail
system are in fact delivered and asserts that the Claimant bears
the burden of proving non-delivery. It also raises the defenses,
inter alia, of laches, estoppel, lack of due diligence to nutigate
Claimant's damages, contributory negligence, general demurrer, ana
statute of limitations. All of these defenses are premised upon
Claimant's alleged failure from February 1986 until M«Y J;'88' «
inform Respondents that he had not received his certificate Erom
Respondent. Claimant replies that he did inform ResP°£de"* *°°"
the lost certificate promptly, by phone and letter. He recounts
several phone conversations with Respondent's agent.wiu.cn ne
states occurred in 1986. Claimant submits three letters which
appear to have been written in March, July and December igse,
wherein he complained that he had not received the certificate ana
requested Respondent's help in obtaining the replacement.

Respondent claims it never received Claimant's letters, other
than the letter mailed in 1989.
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RELIEF REQUESTED

Claimant requests damages of One Thousand Fifty Dollars and
No Cents ($1,050;00). Respondent requested that the claims of the
Claimant be dismissed and that Respondent be awarded costs ,
including reasonable attorneys' fees.

Pursuant to Section 13 of the National Association of
Securities Dealers, Inc. Code of Arbitration Procedure a single
Public Arbitrator, Michael A. Caldwell, was selected to review and
determine the mat tar in controversy between the parties set - toroi
in submissions to Arbitration signecT by the ̂ -̂ U\J*E2* _Ji
Overton on March 20, 1991 and by the Respondent A.G. Edwards and
Sons, Inc. on August 19, 1991 respectively;

And, that the Arbitrator, having considered the P«°* °f tl»
Parties, has decided and determined in full and final resolution of
the issues submitted for determination as follows:

1 . Respondent , A.G. Edwards and Sons ,
Inc. is liable and shall pay to the
Claimant, Marcus B. Overton the sum
of One Thousand Fifty Dollars and
No Cents ($1050.00) .

2. The parties shall bear their
respective costs including attorney's
fees;

3. The Fifty Dollar and No Cents
($50.00) filing fee previously
deposited with the National
Association of Securities Dealers,
Inc . by the Claimant shall be
retained by the NASD, Inc. , and
Respondent A.G. Edwards and Sons ,
Inc . shall reimburse the $50 . 00
filing fee directly to the Claimant.

AFFIRMATION

I, MICHAEL A. CALDWEM., do hereby affirm upon my oath as
arbitrator that I am the individual described herein and wno
executed this instrument, which is my oath and award.

£
Signature of Arbitrator

DATE OF DECISION: February 26, 1992



NASD ARBITRATION Q1-0096A

This matter came before the undersigned arbitrator under the
Simplified Arbitration Procedures of the NASD Code of Arbitration
Procedure upon the mutual agreement of the parties.

The claim is for certain amounts representing certain costs
associated with replacement of certain certificates which the
parties acknowledge belong to Claimant.

Claimant complains that Respondent failed to deliver a bond
which he had entrusted to Respondent for the purpose of
transferring ownership from Claimant's joint account with his late
wife to the Claimant•s sole account. The parties agree that
Claimant delivered the bond to Respondent's agent in January 1986,
and that Claimant paid the applicable transfer fees at that time.
The parties also agree that since that time Claimant has received
the monthly payments on the bond. The parties further agree that
in May 1989 Claimant wrote to Respondent inquiring about the
missing certificate.

Respondent's records reflect that the transfer of the bond
to Claimant's sole account occurred in February 1986. Respondent
claims its records indicate that the new certificate was mailed by
First Class Mail on February 24, 1986 to Claimant, submitting as
evidence a "delivery ticket" purporting to show the fact.

In its defense Respondent raises the presumption that items
placed in the United States Mail system are in fact delivered, anc
asserts that the Claimant bears the burden of proving non-delivery.
It also raises the defenses, inter alia, of lachesr. estoppel, lac*
of due diligence to mitigate Claimant's damages, contributory
negligence, general demurrer, and statute of limitations. All 01
these defenses are premised upon Claimant's alleged failure fror
February 1986 until May 1989 to inform Respondents that he nau not
received his certificate from Respondent.

Claimant replies that he did inform Respondent about th<
lost certificate promptly, by phone and letter. He recount:
several phone conversations with Respondent's agent which he state:
occurred in 1986. Claimant submits three letters which appear ti
have been written in March, July and December 1986, wharein n<
complained that he had not received the certificate and requests
Respondent's help in obtaining the replacement.
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Respondent claims it never received ^aimants
other than the letter railed in 1989. J

Howevef' ̂ 4 claimant's
orcof by way of affidavit nor other evidence r«f«"±*fJlaiinant J
averment that he SOCKS to Respondent's agent, .-iis broker by pnOne
aoout the missing certificates on several occasions _n .9Ht>.

Respondent correctly assigned to Claimant the burden_ of
oersuasion of his claim for the replacement of the lost bond.
However, while iterating practically every conceivable
which might be raised to a securities claim, Respondent
statute nor rule for the arbitrator to apply in
responsibility for delivery of securities nor otner
determining liability for securities which are' e«n«
or lost. Nevertheless Respondent admits ̂ Vwouldc

h*TthInPa vear
certificates if it had been notified of their -oss witnin a year
the certificates' .-nailing.

Other than the -JCC's one year limitation whichn -
should aoply to statement irregularities Respondent sp«cs
other statute of limitations nor basis of this defense. *
the account statements in evidence ^rely snow che payment of
certain amounts to Claimant. Claimant doesni •t ,f i^puce chjM
amounts; nor does r.e claim he has not received thê f̂ * <*"!?"*
the bond as stated in the statements. The account s"«ments
themselves do not purport to show the certificate s P*y««£
delivery to Claimant. Hence, this arbitrator fails to see how
this statute of limitations defense can be dispositive of the
claims in this case.

Moreover, like its statute of limitations
Respondent's contentions that the' claim if =«rea ,-
estocpel, Claimant's contributory negligence,- and ̂  f
diligence in mitigating his damages, rests upon *** *£*•»£*
that Claimant waited until May 1989, more than threB years after
the certificates were allegedly mailed co Cla "»"ifl
notifying Respondent that he had not received .he certific
That assumption is not supported by the preponderance of
evidence before the arbitrator.

Assuming both that Respondent correctly P°si" aLa"
lefS

presumption of delivery" arising from the "fact" of maiLing, ^nd
that the party denying receipt of an item placed in the^ U.S. naix
should bear the burden of proving a non-occurrence (i.e.that he aid

1 Assuming the facts could establish the basis for such a
defense, Claimant's alleged contributory negligence *»Jd not
necessarily bar his recovery altogether; Georgia courts apply'a
standard of comparative negligence to such defenses. This defenses
is not dispositive of the claims herein.



Page Three

not receive the certificate-even if this were t effecc boCh to
legal presumptions would apply with equal force -nd effect doth o
suoporc Claimant's averment that he â11** *̂|*e 1*1986

complaining of ̂̂ .̂ cu-̂ ê ot Ŝ aTtnâ ^ received:o nxs oroker, ana to
likewise assume

cue êrt.ii.iccic.e uu ĵ.a.*xi«*«-, ^«— _ - « i «-*.«!« nr»n-
mailed the letters complaining of the certificate s non
Respondent in 1986. Hence none of Respondent s
defenses are determinative of the case.

merits of the dispute.

evidence to the contrary i«J-t ' T̂ roker who apparently reains
affidavit or other evidence from the broker wno =£* d t* credit
in its employ. Hence, the arbitrator is "«iin~ 1986
Claimant's statement that he did so notify hia broker _n I98b.

reliability would seem to require, as a ̂^̂ ^̂ âns oth«
that Respondent return the certificate to ̂a^̂ °Jr̂  Service,
than merl first class mail such as by ̂ â"

in
vê

CO^eLi;Sndent
or even Registered or Cartifiea Mail. >» *f/. ̂ fj ' Curing proper
exercised a more appropriate degree of caution -n ensuring p p
delivery to Claimant, the determination or « ̂etner tne c^1 =̂̂
actually were delivered to Claimant would have been a tar simp
and conclusive one.

Yet Respondent's letter to Claimant clearly indicated it
used only first class mail.


