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Name of Claimants

Adler
Lee industries Inc.

Daniel Lee Apparel Inc. Qualified Retire
Daniel Lee industries Inc. Special Accou
Daniel Adler C/F Evan Matthew Adler

vs.

Mane of Reaocpdenta

PalaeHefcfcer, Inc.
Barry Fishkioi

National Astocttton of
Securities Oeaton, Inc.
NASD Financial Center
33 Whitehall Street
NewYorK. N.Y.I 0004
FAX (212) 858-4389

Case #
91-00987

For Clainants, Daniel Adler, Daniel Lee Industries, Inc., Daniel lee
Inc. Qualified Retirement Plan & Trust, Daniel Lee Industries, Inc.
Account, Daniel Adler as Custodian for Evan Matthew Adler: William J. Davis,
Esq. of Scheicnet & Davis, P.C.

For Respondent, PaineWekfcer, Inc: Joseph F- Generelli, Esq., in-house
counsel.

For Respondent, Barry Fishteind: Richard M. Neville, Esq., of Weber, Neville
& Shaver.

Statemaat of
d a i n n 1

filed: March 28, 1991.
<-** Agreanent signed on: March 4, 1991.

PalneWetfcer, Inc.'s Statanent of Answer to Claim and Cross daia filed ons
June 24, 1991.
Respondent's SubDEission Agreement signed on: June 21, 1992*

Barry Fisbkind's Statanant of Answer and Cross Claim filed on: Jfcne 5, 1991.
Respondent's Sutmission ftijn rmmt signed on: May 22, 1991.

Pre-hearing Conference Dates/Sessions with Bc*ard S. Ellen, Esq.:
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Ndvcnber 14, 1391 - Cna session
Fdaruary 3, 1592 - One session.

Date/Hearing Sessions: February 28, 1992 * Two sessirna
ftfexch 25, 1992 - Two oesfrimn
Btoxch 26, 1992 - Two flessirnti
April 15, 1992 -

Locaticp; Nor York, New York*

daiamnts ™——-n*^ «•>*• pi nrnftfHnry in order to letxiuer Ofliijacfes as a
of *-~Mt»T IGOSM. lost profits, •iiiiinfiei1. charges of margin interest

of —-••—<-•; alT of-i*ich arose-oat of -various
frauoV deceit an the -̂•*«••'•»«-• by Barry FiJihHTifl daring the

with FaixMNdblaer, Inc. ^•••••"i fin \ *M»*-alleges that Mr,
to follow daiasoits' expressed izmottent objectives and restricticBS-

daiaatn alleges that Barry Pishkind forged the signatta
without «***-»* îmttlr"f establish nxgiA acoounts- fior

dalaants. daiaants allege that Barry Flshldad conducted unauthorised
trading' in *-*^y *ory?|gitgr f**n-n*A the accounts to generate rnmrifinlms
not-uri <-hnt-3»iH4Tig t-K* fact that ***** iUtfeSLLUSBtS
daijnants. daissmts further allege that the fraud was mryvlTig and that
FaineMbber, Inc. failed to supervise Barry Fittttidiid.

dainants allege that they advise Barry Fishfcind that they wanted to
in Tfiniiffl and conservative instruosnts, tjt^*^*1 wmiVJ pcroduce ^P^TMI») have a
high degree of safety of principal and a low degree of IMBI KfiL risk.

daiaants further allege *•>«*' they had "H***tfld iuvesGnsnt experience and that
the rm+4 -rm^^H ona jmH acathly statanants rBceivwd fz^f" mil ii I f r i i u i i . Inc. wece
difficult to uixtestand and that Mr. Flsbkiad's pgrpTareiHrn were
unsatisfactory. ' m«4»^p«-a also allege that it was not until a *«ck-up of tha
accounts was undertaken by their accountant did they become aware of losses
and ^•l^"Ta^y ~**">4 tpnlqn charges. n»4™«p*.a also allege that Mr. Pishkind

nagligvitly and recklessly instituted tzading practices
resulted in losnnn to the arrr'Fitg. dainants further allege that Barry
Pishkind premised ttan ^•TTftrvja of afiprcodmataly 9% per anrnm.

Barry Pishkind, denies liability and ^^ri<t** each and «very
allegation of wrcogctoing set forth in the Statsnsnt of riffim Rumrgntanl-

that David Adler was a l/r^g teem stock aaiJueL IniiHitnr with
considerable knowledge **** eo^erience in the purchase and sale of securities*
Respondent further rgntgrrte that any losses incurred by naimmffi reoulted
from his own trading practices and market fluctuation. Respondent denies the
allegation of forgery and ccntnds that any signature on any acccxmt foam is
either David Adler's or that of *̂ *̂ *" he authorized to sign on his behalf.
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Respondent «T«^ contends that if any award is obtained by the Claimants
against him, be is entitled to be indemnified by PaineWabber, Inc.

Respondent, PaineWetber, Inc., denies liability and denies the allegations of
wroogctoing. Respondent argues that David Adler was an experienced and
sophisticated investor. Respondent contervte that the confirmations and
ncnthly statements sent to Claimants prominently displayed the trading
activities in the accounts.

Respondent, PaineMetfcer, Inc., rmt"*" that the trades were suitable and
that they ware not excessive. Respondent contends that it was Claimants' own
trading propensities that allowed the trades in the account to occur.

Respondent, PaineMehber, Inc., denies any reoponfl-ibl 11 ty to indemnify Barry
for any award that say be j.euJered against him.

B̂XBD

Claimants request an award of compensatory damages mmrtnHng of their net
trading losses, interest at the legal rate of trim percent (9%) per annum
from the date of each loss, imuciper fxiniriftfrim charges fron Claimants'
accounts by PaineHenber plus interest at the legal rate of nine percent (9%)
per annum from the date of "r* TMiriPa'*n"r ̂ 11 margin interest and other
margin charges, amounting to $233,610.31, together with costs and reasonable
attorney* s fees and punitive damages against Respondents, jointly and
severally.

Respondent, Barry Fishkind, requests that the Statement of Haim be
dismissed. Barry Fishkind further requests a judpnent over and against
PaineMebber in the event that Claimants recover an award against him.
Respondent also request an award of costs and legal fees and other relief
1<MiiMl reasonable and just.

Respondent, rnlnrftttirir. Inc., requests that the Statement of daim be
dismissed in its entirety with costs assessed against: Claimants.

parties have agreed that the Jtard in «•*•*« matter may be executed in
counterpart copies or that a haxxfcoritten, signed Award may be entered. In
either case, the parties have agrood to received cccfozmBd copies of the
Award while the originals xeaain an file with the NASD.

After considering the pleadings, the testimony and the evidence presented at
the *vmrinij. the undersigned arbitrator has decided in full and final
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resolution of the -i?*"̂  sukndtted for determination as follow:

Recpcndenta, PaineHctfcor, Inc. and Barry FishJdnd, are
nts and shall pay Claimants OK

1.
jointly and severally liable to Claimants and shall paŷ

($128.018.64);

2. The •P***! for punitive damages is denied}

3. The Croas fi*<» asserted by Barry Fisbfcuad against FaineWebber, Inc.
for "* nrifflfffi^ ** ryf ^ ̂  is denied;

4. All claim for attorneys' fees is denied,

Pursuant to Section 43 (c) of the Code c£ Axfaitcaticn Px r, the foil*

1. Fteum fees in the amount of $5,250.00 for swen hearing session at
$750.00 per sessions are assessed and shall be borne in three ecpjal parts by
daisants, .PaintfMfcber, Inc. and Barry Fishldnd;

2. Ftanm fees in the anoint of $600.00 for tMOpre-hearing oonf
at $300.00 per ccxiferace are frngfCffH and shall be bom* by the daia

3. daioants are further nnoroncri $200.00 non-refundable filing fee;

4. daiaants d^osited $950.00 with the NASD and «*»'''* receive a credit
against the amount nnniwwl against them.

Fees are payable- to the. Niticnal Association of Securities Dealers, Inc.

Arbitrator's Signature
Kane

Jafflea £. Honnrd
Indjatry Arbitrator

Date of r̂ 1p-*̂ "* May 18, 1992
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resolution, of H« issues submitted for '•jiptPTTn"irt**"*r'ri as follows:

1. Respondents, PaineWettoer, Inc. **** Barry Fishkind, are hereby
jointly and severally liable to Claimants and ahull pay Haiwinta gg maJP

rTJMff AD Sim FOOL CODS

($128,018.64);

2. The claim for punitive damages is rterriflrt?

3, Ibe Cross rnaitn asserted by Barry Pishkind against PaineWebber, Inc*
for •JnAaMn-4'f-i^aftnn is

4. All claias for attorneys1 fees is denied.

43 (c) of tte Cdda of AifaiUation Prooeckire, the foPursuant to
Porum Fees are

1. Ftaum fees in the ammt of $5,250.00 for seven hearing sessien at
$750.00 per sessions are *«mw»* and shail be botna in three equal parts by
dainants, PaineHeki^er, Inc. and Barry Fishkindj

2. Etarun fees in the amaunt of $600.00 for t» prc-hearing conf
at $300.00 per conference are assessed and shall be borne by the Claimants?

3. dainants are further aggtYmr-l $200.00 non-rerundable filing fee?

4. Claimants deposited $950.00 with the NASD and shall receive a credit
against *"+** amount .1 ifwinfffl against them*

Fees are payable to the ifational Assor-inHcp of Securities Dealers, Inc.

Concurring Arbitrator *s Signature
Name

^
S. Eilen, Esq.

Chairperson - Public Arbitrator

Date of May 18, 1992
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resolution of the issues submitted for determination as follcwffl:

1. Respondents, Paine«*fcer, Inc. and Barry Fishteind, are
jointly and severally liable to Claimants and shall pay ClalTmncs «
W -DOXr ™»r ^OBCEMD MB EnSBBX DOCZJBS » SCETT FOB
(«328rOLB.G4);

2. The ^i«-<i« for punitive ̂ ini1 j"n is

3. B» Cross Claim asserted by Barry Fisbfcind against PaineWebber, Inc.
for -*Tvfc"™-< t -tffa^^rn is

4. All rl?'1"" for attorneys' fees is denied.

Pursuant: to Section 43 (c) of tne Code of Jkxtttxaticn Procaedtoe, the
Forum Pees are

1. Fbn» fees in the amount of $5,250.00 for sevea bearing sessieitfiit
$750.00 per session, are assessed and snail be borne in three equal parts by
Claimants, PaineHebber, Inc. and Barry Fishfcind;

2. Forum fees in the —-tof
at $300.00 per conference are aflpeoparl and snail

3. Claimants are further assessed $200.00 non-refundable filing fee;

4. daimants deposited $950.00 with the NASD and shall receive a credit
against **** amount noHPfrnfri against them.

Fees are payable* to the National Association of Securities Dealers, me.

^ni j ITVJ jtatoitrator's Signature

B.
>lic -'Arbitrator

Date of Decision: May 18. 1992


