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NATIQHAL ASSOCIATION OF SECURITIES DEALERS

In tha Matter of tha Arbitracion Between

Name of Cl.a:i.mtssl

David L. and Cynthia R. Foss
91-01155

Nama of Mt!a!
Rotan Mosle Inc,

For Claimemt: David L. Foss and Cynthia R. Foss were represented by James R.
Hzmett, Esg., J. R. Bamett & Associates, Austin, Texas.

For Respondent: Rotan Mosle, Inc. was representsd by Ekard Werner, Esg.,
PaineNebber Incorporated, Weabawken, New Jersay.

Statement of Claim filed: April 11, 1991 ,
Claimant's Submisaion Agreement signed on: Aprdil 2, 1991
Claimant's 25(b) (2) (11i) Moticn £iled: October 11, 1991

Statenent of Answer filed by Respondent Rotan Mosle, Inc. cn: October 7,
1991,

Respondent's Submission Agreement signed an: October 2, 1991 by Romaine L.
Gardner, Esqg., Corporate Vice President and Associate General Counsel,
Painasidebiber Incorporated.

HEARTHG THFURMATION
e — — 3

Pre-Hearing Conference: Noona Hald
Hearing Date/Seasions: April 1, 1992 for cne (1) seasion

Bearing Location: Houstom, Texas
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Claimants Dawvid L. Foss and Cynthia R, Foss ("Foss®) alleged that a hroker
for Respondent Fotan Mosle, Inc. ("Rotan Mosle®), a subsidiary of Painaitebber

mmmmmmmtummza, 1985 and February 12,
1986, respectively. Fops claimed that when executed, the docunents were
modified by the addition, in Cynthia Foss' bandwriting, of a note stating

mte:edmtammvuumtcomaelmgmtmrmzy 1985 and had
right to buy or sell in the account without notice to the Fosgi. In
tion, the Foas' and Sadoff exemcuted in Jammary of 1985 a Rotan Moale
called General Trading Athitization For Securities And/Cr Opticms
ts in which the following notation was adkied: "David Foss or Cynthia
to ba notified before any transaction is mada by Rotan Mosle O.K. per
. Qualls.®

allegations contimued with the Foss' stating that cm Monday, Octcber 20,
87, Ronald Sadoff, without cootacting the Claivents, called and ingtructed
tha broker to liguidate certain stocks. The broker liquidated the stocks
without informing Foss, did not accept any of Mr. Foss' phone calls and
asrzed comissicns in excess of 51,200.00. Mr. Foss contacted the bxolker co
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ramedy was offered or taken. For a pericd of two years, no documents wera
produced., .

Respondent Rotan Mosle denied the material allegaticas of the Statement of
Claim, alleging that:

1. Tha microfiche copy of the Client's Agreement dated Jamuary 28,
1985 in tha possessicn of PaineWebber omtains no bandwriting
modifying the contract;

2. The broker who serviced the account denied any knowledge of the
coatract modification and had no authority to alter the agreements
in the mermer alleged in the Statement of Claim;

3. Foss had given Sadoff a Power of Attornsy over the acoount and
tha existence of such an agreament casta doubt on their claim that
they wanted to control tha acoount;

4. The first written complaint was sent cn Octcber 7, 1889, nearly
two years after the trading activity canplained of ocomrred and no
attampt was made to reparchase ths stocks s0ld in oxder to minimdze
dmmges; and
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S. The damages were caused by thes investment advisor who ordered
tha txades cor by the extracrdinary eventg of Octcber 19, 1987.

Rotann Mogle asserted as affirmative defenseg that the Statement of Claim
falls to state a claim upon which relief can be granted and that the
(Maiments were estopped from pursuing the claim because they gave Sadoff
power of attormsy and auy damages incurred were the result of crders entered
into by the trading adviscr.

I MR

Claimants requested entry of an award against Rotan Mosle for actual damacges
in excess of $32,000.00 and treble dimagés under the Texas Deceptive Trade
Practices-Consumer Protection Act.

Respondent Rotan Mosle requested that the Statement of Claim be dismissed and
denied in its entirety.

The parties have agreed that the Zward in this matter may he executed in
counterpart coples or that a handwrittem, signed Meard mey be entered. In
either case, the parties have agreed to receive conformed copies of the jpmrd
while the originals remain ocn file with the NASD.

dafenses at hearing pursuant to Sectiom 25(b) (2) (1ii) of the Code of
Arbitration Procedure. In addition, Claiments requested that if the Moticm
was denied, that they be awarded attornays* fees incurred by the late filing.
The panel adjourmed for ap executive session and determined that the Motion
to Bar would ba demied and that tha Motiom for Fess would be taken undex
advisemsmt andl heard further at the close of hearing. Upon review, tha panel
determined that the Motion for Fees would be denied.

M8ED
After considaring tha pleadings, the tastimony arnd the evidence presented at
the hearing, the undersigned arbitrators have decided in full and final
resclution of the issuas submitted for detenmination as follows:

1. The Statement of Claim is hereby dismissed and demied in its
entirety, the panel determiniryy that there was no wmauthorized
trading;

2. ‘The parties shall bear their omn costs of arbitratiom,
insluding attorneys' fees, except for those specifically emmwrated
berein.




FORIM FEES
e

. Pursuant to Section 43(c} of the Code of Arbitration Frocedure, the
following total Forun Fees are assessed: ne (1) sessin x §750.00 =
£7150.00.

The National Association of Securities Dealers, Inc. shall retain the claim
£iling fee of $200.00 and refund $375.00 of the §750.00 of the initial
hearing session deposit previcus]ly deposited by the Claimants, David L. and
Cynthia R. Foss. Respondent Rotan Moale, Inc. is liable for and ghall pay to
i‘ the MASD forum fees in tha sum of $375.00.

Fees are payable to the Naticoal Associaticn of Securities Dealers, Inc.

Lol N o e

Dated:

May 7, 1932

May 5, 1992

May 18, 1992
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RATIONAL ASSOCTATTON OF SECURITIES DEALERS

In tha Matter of the Arbitracion Between

Name of Cla.imt!al

David L. and Cynthia R. Foss

91-01155

Name of M‘:SSI

Rotan Mosle, Inc,

During the course of the hearing in the above referenced matter, the

Christi, Texas and BHouston, Texans offices of Rotan Mosle, Ioc. and
PaipeNebber Incorporated. We feel that the District Office of tha NASD
should lock into the matter to determine whether the record keeping
procedures in place in Rotan Mosle, Inc. and FainelWebber Incorporated are
sufficient.

Benﬂg Nettles May 7, 1992

Chaixpearson
Andrew Garbear Qsl 1992

W. Kel May 2|.8I 1992

Inchstry Arbitrator




