
N.A.S.D. JTORD

NATIONAL ASSQdA!EECtl OF Mmmi'i'i*** DBAI£RS

In the Matter of the Arbitration Between

Mama of

David L. and Cynthia R. Poss

91-01155
-. -iw

Maane of Pflcixcident (s)

Rotan MDsle me.

For dainant: David L. Poss and Cynthia R* Boss were repceseated by Jamee R.
Hancett, Esq., J. R. Hannett & Associates, Austin, Texas*

For ReepcDdent: Rotan Mosle, Inc* vas represented by BdNard Werner, Esq.,
FaineWebber Inoorporated, Weebavdcen, New Jersey.

Statement of naim filed: April 11, 1991
Claimant's Submission Agreement signed en: April 2, 1991
Claimant's 25Ob) (2) (iii) Nation filed: October 11, 1991

Statement of Answer filed by Respondent Rotan Itosle, Inc. on: October 7,
1991
Respondent's Submission Agreement signed on: October 2, 1991 by P*-™''"* L.
Gardner, Esq., Corporate Vice President and Associate General Counsel,
BaineWebber Inoorporated.

Pre-Heanng Conference: None Held
Hearing Date/Sessions: April 1, 1992 for coe (1) session

Locations Hr«i«tygi f Texas



Claimants David L. Foss and Cynthia R. FOBS ("Foss") alleged that a broker
for Respondent Rotan Mosle, Inc. ("Rotan 2fosle"), a subsidiary of PaineWefcfoer
Incorporated, engaged in unauthorized trades in the account of Cynthia R.
Foss. As alleged in the Statanent of n«yn, Cynthia Foss eimmted two Client
Agreements with PaineWebber Incorporated on January 28, 1985 and February 12,
1986, respectively. Foss ffljrimnrl that when executed, the documents were
modified by the «VHHTf in Cynthia Foss

1 handwriting, of a note stating
•David or Cynthia Foss to be notified before any trade ordered by R. Sadoff
is made." Ranald Sadof f was the investment advisor with whom Foss had
entered into an Investment Counseling Agreement in February of 1385 and had
the right to buy or sell in the account without notice to the Foss1. m
addition, fog Foss8 ***** Sadof f executed in January of 1985 a Rotan Mosle
document called General Trading Ailthfcfrizatian For Securities And/Or Options
Accounts in vdiich the following rotation was added: "David FOBS or Cynthia
Foss to be notified before any tmnnnrHrn is made by Rotan Mosle O.K. per
J. Quails.11

*flv> •iiarm^mg rvn*"t-niiftH with the FOBS* stating that on Monday, October 20,
1387, Rcnald Sadof f, without contacting the Claimants, called and instructed
the broker to liquidate certain stocks. The broker liquidated the stocks
without infaxndng Foss, did not accept any of Mr. Foss8 phcne calls and
earned camdssicns in excess of $1,200.00* Mr. Foss contacted the broker on
Tuesday, October 21, 1387 and expressed his outrage at not being notified of
»-ĥ  trades* rT*Mfc TUirpVf*' infmmmA Foss that his obligâ "n was to •**if'*"» the
clients after the trade as a natter of courtesy, which upset Mr. Foss and
caused him to dmand a meeting in person* The meeting HAS held on Wednesday,
October 22, 1387, at which time Foss dmnvlpri to see the agreements to prove
the obligation to inform Foss prior to the trades. The brofcer agreed to
locate the documents as expeditiously as possible. In mVHHcn, the broker
agreed that the trades had not been executed to cover a margin call. No
remedy was offered or taken. For a period of two years, no documents were
produced*

Reepcrtent Rotan Mssle denied the nnterial allegations of the Statanent of
alleging that:

1. The microfiche copy of the Client's Agreement dated January 28,
1385 in the possession of PaineWettoeor nrntalnn no handwriting
modifying the contract;

2. Hie broker who serviced the account <Vtriflrt any knowledge of the
contract modification and had no authority to alter the agreements
in the manner alleged in tha Statement of Claim;

3. Fbss had given Sadof f a Power of Attorney over the account and
I-T-IO eoolstence of such an agreement *7»*fr* doubt on Ĥ T̂- ro^H™ that
they wanted to control the account;

4. The first written complaint was sent on October 7, 1989, nearly
two years after the trading activity ccmpla-lned of occurred and no
attempt was made to repurchase the stocks sold in order to
damages; and



Ult 5. Tne damages were caused by the investment advisor who ordered
the trades or by the extraordinary events of October 13, 1387.

Kotan ttosle â ĝ rted as affirmative ̂ fmnnn that th* Statement of
faflifl to state a 1̂ «•*••" upm which, relief r*" be granted and that the
Claimants were estopped from pursuing the claim because they gave Sadoff
power of attorney and any damages incuLiBtl were the result of orders entered
into by the «"r»H*Tig' advisor*

Claimants requested entry of an award against Rotan Masle for actual damages
in excess of $32*000.00 and treble damages under the Texas Deceptive

-n-ngi WMT- Protection Act*

Respondent Rotan Masle requested that the Statement of Claim be filmrlflflftd and
denied in Its entirety.

QK3EH&D ft ••»;••••)

The parties have agreed that the Jtoard in *%*« natter nay be executed In
counterpart copies or that a handwritten, signed Award may be entered. 3h
either case, the parties have agreed to receive onfopmed copies of the Mard
vfclle the originals remain on file with the NASD.

At hearing, argument vas heard from the parties regarding the Claimant's
Motion to Bar the Respondent from patenting any matter, arguments or

at hearing pursuant to Section 25 (b) (2) (111) of the Code of
Arbitration Procedure. In artrtlHrn, Claimants requested that if the Motion
was denied, that they be awarded attorneys' fees infaniad by the late filing.
The panel adjourned for an executive session and determined that the Motion
to Bar would be denied and that the Jfation for Fees would be taken under
advisement and heard further at the close of TimrlTYj, Ojxn review, the panel
determined that the Motion, for TVMVI M-i^id be fVrrlrrl

After considering the pleadings, the testimony and the evidence presented at
HM» 1 iinn 1 1ng, tin uodersigned arbitrators have ̂ yl̂ yi in full and final
resolution of the Issues submitted for determination as follows t

1. Ine Statement of Claim is hereby dlairiflBfrt and denied in its
entirety* **>**» pfpai rUri*amiHTHTvj that there WAS no unauthorized
trading;

2. Tne parties shall bear their own. costs of arbitration,
including attorneys1 fees, except for those specifically enumerated
herein*



Pursuant to Secticn 43 (c) of the Code of Adaitraticn Procedure, the
following total Forum Fees are assessed: Cde (1) session x $750.00 •
$750.00.

The National Association of Securities Dealers, Inc. shall retain the claim
filing fee of $200.00 and refund $375.00 of the $750.00 of the Initial
hfnrlTxj oeflfllm deposit previously deposited by the daiaants, David L* and
Cynthia R. Fbss. Bespondent Satan Mosle, Inc. is liable for and shall pay to
the NASD forxan fees in the sun of $375*00.

Pees are payable to the National Association of Securities Dealers, Inc.

OLJMLllHi

Dated:

Bentlev Nettles
Bentley Nettles, Esq.
Public Arbitrator

Ifay 7. 1992

Andrew Gaiber
Andrew Garber
Public Acbitrator

MPT 5, 1992

•Mmnt-hy W, RBllev

Tiarcthy H. Kelley
Industry Arbitrator

tfav 18,_ _1992_

Date of Servicet



N.A*S.D. DISCTPUNWOT REFERRAL
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Mane of

David L. and Cynthia R. Foss
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Rotan Mosle, Inc.

During the course of the hearing in the
undersigned arbitrators beard testimony and
question the adequacy of leoanJ. heaping policie
Cbristi, Tioxas and Houston, Teocaa offices
BaineMetter Incorporated. Ms feel that the
should look into the matter to determine
procedures in place in Rotan Masle, Inc. and
sufficient.

above referenced natter, the
evidence which called into
and procedures of the Corpus
of Rotan Moele, Inc* and
District Office of the NASD
whethprr the record keeping
PaineWetber Incorporated are

Dated:

Bentlev Nettles
Bentley Netties, Esq.
Public Arbitrator
Chairperson

7, 1992

Andrew Gazfaer 5. 1992
Andrew Ganger
Public Arbitrator

W. May 18. 1992
W. Kelley

Industry Arbitrator


