N.A.S.D. AWARD

NATTONAL ASSOCIATION CF SECURITIES [EALERS, INC.

In tha Matter of the Arbitraticn Betwesn
Name of Claimants

Jaim M. Biffle and
Johrmy M. Biffle
Jeten

91-01171 .

Hames of Respondent

Alex Bxown & Co. Ing.,

Mational Bank of Camnerca,

Comerce Investment Corporation,

Pershing Division of Dopaldaon, and
Lufidn & Jamwette Securities Corporation

Name of Third-Party Respandent
Ray W. Buxney, Jr.

Claiment, Joln M. Biffle was rspresented by Robert Fargarson, Esqg. of
NHeely, Green, Fargarscn & Brocks, Memphis, Temnessee.

Raspondsnt Alex Brown & Sons Incorparatad was representad by Danlel
McIntyre, Esq. of Alex Brown & Sons, Inc., Baltimore, Maryland.

m.mﬂmlmhofmaﬁmw

Corporaticn were represented by Shepherd D, Tate, Esq. of Martin, Tate,
Morrow & Maraton P.C., Mamphls, Teonessee.

Reaspendent, Pershing Division of Dooaldason, Lufkin & Jenrette Securities
Corporation was represented by Thomas A. Franko, Esg. of Pershing Divisiom of
Denaldscn, Lufkin & Jenrette Securities, Jexsey City, New Jersey.

Third-Party Respondent, Ray W. Bummey, Jr. was represented by B. R.
Hester, Esq. of Hester & McCrary, Bartlett, Teamessee.




NASD AWARD NO. 91-01171

. Page 2 of 9

Tha Statement of (laim was filed with the National Association of
Securities Dealers, Inc. ("NMASD®) on May 10, 1991.

Claimants, Jaobn M. Biffle and Johmmy M. Biffle's Submission Agreemsnt
was signed on May 6, 1991.

T e Respondent, Cammerce Investment Corporation's Submission Agreement was
signed cn September 4, 1991 by Thamas R, Qurry, Coopliance Officer.

Respendent, Pershing Division of Donaldscon, Lufkin & Jenrette Securitiaes

Cozporation's Submission Agresment was signad cn September 5, 1931 by Thams
A. Franko.

A Statsment of Answer wvas filed with tha NASD by Respondent, Alex Brosm
& Socne Incorporated oo April 23, 1992.

A Statement of Mnswer was filed with the NASD by Respondent, Coamerce
Investment Carparation on September 5, 1991.

. A Statement of Answer was filed with the MASD by Respondent, Pershing

Division of Domaldson, Lufkin & Jenrette Securities Corporation on September
10, 1991.

An Moended Statement of Claim was filed with the NASD by Claimants, Jobn
M. Riffle and Johnny M. Biffle on November 9, 1992.

An Amaxxied Statement of Answer was flled with the NMASD by Respondent,
Camnerce Investment Corporation oo December 4, 1992,

An Amended Statarent of Answer was filed with the NASD by Respondent,
Pershing Division of Donaldson, Lufkin & Jenretta Securities Corporatien oo
Novenber 23, 1992,

A Motion to Dismiss was filed with tha NASD by Resporxient, Commarce
Investment Corporation on September 24, 1992.

A Response to Respondent, Camnerce Investment Corporation's Motion to
Digmiss was flled with ths NASD by Claimants Jolm M. Biffle and Jobnmy M.
Biffle co Octcbher 30, 1992.

A Reply to the Claimants' Responsa to the Motion to Dismiss was filed

with the NASD by Respoxient, Camnerce Investment Corporaticn on Octcber 29,
1992.

A Motion to Dismigs was filed with tha NASD by Responddent, Pershing

. Division of Donaldscn, Lufkin & Jenrette Securities Corporaticm on September
9, 19%2.
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A Response to Resperdent, Pershing Division of Dooaldpon, Lufkin &
Jamette Securities Cxporatiom's Motion to Diamdss was filed with the RASD
by Claimmant Jobn M. Biffle an October 1, 1992.

A Motim to Dismiss was filed with ths NASD by Raspondent, Alex Browm &
Sena Inoorporated oo April 23, 1992.

A. Raspemse to Respondent, Alex Browm & Sons Incarporated's Motion to
Diamiss was filed with tha NASD by Clalmmmt, Jaolm M. Biffla oo May 11, 1992.

Third-party Raspondent, Bay W. Xxmsy, Jr. did oot file either an angwer
to tha third-party claim filed against him by Respodent, Cammerce Investment
Corporation or an exacutad Submission Agresment with the MASD.

Respoodent, Mational Bank of Cammerce which was servedd on a voluntary

hasis by the NASD chose ot to submit to the jurisdicticon of the formm-and.
was tharefore dianissed as a party to this matter by tha NASD.

Lt-lmhmicpu-hﬂrlngmmhﬂdhhathaamtnﬁm
panel on December 7, 1992 and lasted for cne (1) seasion,

The heaving date was Deceamber 10, 1992 and ths hearing lasted for two
(2) sessions.

The hearing location was Memphis, Temnessee.

CASE SIMGRY
]

Investment Corporation ("CIC"), a subsidiaxy of wmmm
of Conmerce, ("HBEC"), as the eaployer of sscuritiss agent Ray W. Buxney
("Burney®) . Biffle stated the original transacticon which these allegations
arose cut of was in the name of Respondent Pershing Division of Donmaldson,

Lufkin & Jearette Securities Corporation ("Pershing®) and then transferred to
Respondent Alex BErown & Sons Inaorporated ("Alex Brown®) .,

Biffla alleged that Bumney persuaded RBiffle to invest in securities
through CIC. According to Biffle, ha ralied oo Bixney's investmant advice
and had o reason to suspect that Burney was not CIC's employee/agent or a
broker dealer agemnt. Biffls maintainad that pursuant to Pamey's repeated
requests, Biffle agreed to sell 44 shares of his Naticoal Mmicipal Trust
stock ("NMI™), worth $41, 625.60, with the understanding that Burney was
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investing the procesds through CIC in a tax exsmpt transaction. Aocording to
Biffle, subsequent to this sale, he begen recaiving, via direct deposit,
$420.00 per mmth in his NBC checking accowumt. Biffle asserted that he was
repeatedly tald by Burmsy that his "naw iovestment” was secure and that
Biffle was receiving a mnthly dividend from tha *investmsnt.® In addition,
Biffla maintainad that when ha would inquire of Buney as to his acooumt
mmber regarding the "investment®, Buney wauld respoxx] that the appropriate
_CIC department had not yet issusd an accomt mmber. Biffle further allaged
that even aftar Bmmey was terminated from his positicn as agent at CIC, ha
antimed to assure Biffle that his investment was mmde through CIC and that

ba vas still working with CIC on cbtaining an account mummber from CIC for the
"{nvestmant, *

Biffle allegwed that it was not umtil ha spoke with a representative of
People's Bank that hes learmed that Burney d/b/a Access, Inc. ("Access®) had
invested Biffla's fuxis, received frem the sals of 44 shares of MMT, in-an
account at Allerion Bank f/k/a American Bank and Trust, New Crlesms,
Louigiana. Biffle also asserted that Bupmey and CIC mmintained that Buarney
bald both Series 7 and Series 63 registrations and that Burney was licensed
to sell securities in Tennessee, Arkansas and Misaissippi. Biffle stated
that Burney, while employed as broker-dealer by CIC, was not licensed with
either thse National Association of Securites Dealers or tha Stata of-
Tameases anxi ha was never licensed to act as either a securities salemmn or-
bhroker-dealer during hizx employmsnt with CIC. Also, Biffle claimed that CIC
acted carelessly and negligently in failing to ascertain whether Burney was. a
llcensed sscurities byoker or a licensed investment advisor, and CIC acted
intenticnally and recklessly in failing to discover that Buusy was.
misappropriating its customers' inovestments, specifically Biffla's
investment. Biffle alleged that CIC failed to supsrvise amxi cverses- its.
amployes/agent: Purney, in violation of: the Tennesses Consuner Protection:
Aot, ch. 183, secs. 101-117, and under the doctrine of respondsat superior;

violated Section 20(a) of the Securities and Exchange Act, 15 U.S5.C. sec:
78(t). Lastly, Biffle claimed that CIC and Burney violated T.C.A. 48-2-109,
48-2-104, and 48-2-110 and Sections 201(a) (b) of the Uniform Securities Act.

In its Statswent of Answer, Pershing stated that Biffle made o
allegaticn regarding any involvemnt by Pershing in the events upon which the
Statement of Claim wes bhased. Additionally, Pershing maintainad that it
functioned solely as a fully disclosed clearing aget for CIC pursusnt to. a
fully disclosed clearing agressment ("agresment®) by which CIC was solely
respanaible for all matters of clisat oontact, Paxrshing assertad that
parsuant to the agreemsnt .with CIC, CIC was solely respansible for the
supesrvision of Burnsy, while Buxnsy was in the employ of CIC. Pershing
additionally stated that by the texwms of the agreemsnt, CIC issued a check to
Biffle, which Biffla claimed to have not received, Pershing claimed that by
tha terms of the agreement, it is indamified by CIC for any matter arising

cut of its use of tha Pershing checkhook. Pershing also alleged that its
first and only notice that Biffla had not received tha chack issued from tha
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account came with tha filing of the instant arbitratiom. Parsh:l.:gmdar.hs
following affirmacive defenses:

1) Claiments failed to stacs a claim as against Pexzuhing;

2) Aoy claim is barred by wmiver, estoppsl and laches and applicable
statutas of limitation;

3) The paricdic stateents furnighed to Claimant stated, in pertinent
part: 'Mshtmtwiﬂhad“mmtsﬂtadmlmyUuMus

in writing of any cbjection to it within ten days after receipt.® This claim
is therefcea barred.

4) Claizent has mads a claim on ths bank which cashed tha chack. That
claim has cbhvicusly besn rejected.

lastly, Perzhing alleged that pursuant to the agreemsmt, it hag a claim
for indemnity as against CIC and it reserved its right to assert such claim.

In its Statemant of Jnswsr, CIC denied the allecations against CIC,
Spacifically, CIC alleged that NBEC was mistakenly named in ths Statessot of
Claim but is naither a mmsber of the NASD nor is the bank a party to- any

which makes it aubiect to axbi
AMditicomlly, CIC deniad that Biffla stated no claim against CIC. CIC
asserted that the fimds Biffle claimed to have lost were invested through
Bumey in his individual capacity or d/b/a Access, not through CIC. I
muintained that whethar tha investment was orxiginally aunthordized o not,
Biffle retained ths investment, bhad regular discussions with Burney, about
tha investment and not CIC, Biffla rwcaived and desposited regular
interest/dvidends from Bumey without Bumey's campeny, Access, for
approximtaly eightsen menths without camlaint. CIC further stated tat
Biffle's investnant at issue had no comection with CIC. and. the

CIC asserted the following affirmative defenses:

1) The action is barred hy tha applicable statutes of limitation;

2) The Statement of Claim fails to stats a viable claim ag against CIC;

3) T™ha claim iz barred by the doctrines of waiver, estcppel, lachas,
ratification, unclesn hands, in pard delicto, assmption of risk and
carparative oagligence; and

4) Biffle's losses, if any, occurred as a result of his dealings with

Burney in his individual capacity, and/or as a representative of Access, and
oot as a ramult of any cormecticn with CIC.
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In its Statement of Answer and Motion to Diamiss, Alex Brown responciad
that the facts not in digsputa dsmmstrats that there can be no claim agminst
Alex Bram. Alex Bron maintained that dming the time of tha alleged-

Ssptexber 1989 uwp to Jme 1990.

In its Mokiom to Dismias, Pershing assexted that Biffle made- oo
allegation of any involvemsnt by Pershing in the allegedly wrongful
activities of Purmey axi pursuant to the agrssnent with CIC, Pershing; as
the clearing agent fur CIC, is not liable for tha acts of the introdooing:

In Biffle's Response to Pershing's Motion to Dismiss, Biffle stated timi.

which were the proximate cause of Biffle's injuries and which gave riss:to
the arbitration proceading are not imputable to the clearing agent, Parsixing.

In its Motion to Diamiss, CIC maintained that becanse all the facts
docunent that the transaction at issue was not an authorizad CIC tramsection,
the action should be disxissed as against CIC,

In Biffle‘'s Raspcmse to CIC's Motion to Diamiss, Biffle asserted that
during the time in questiom, Bumey initiated contact with Biffla whila
axployed by CIC and CIC is liable to Biffle for Burney's conduct undsr the
doctrine of \ as a control persacn and for its wilful and

intentional dutias, remch of comitrzact amd for
effectuating a civil Erand.
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ERLTRY R
Claimants, Jobn and Johmmy Biffle requested an asard of the value of
the sacurity at tha time of its sale, together with interest at the legal

rate frem the date of payment, pmitive demages in an amoumt to bs datermined

at trial and rwascoable attomey's feas in an amxmt to be dsatermined at
trial.

Respoodant, Pershing Division of Donaldscn, Iufkin & Jenrette Securities
Corporaticn requested that tha Statement of Claim be dismissed in its
entivety and that ths costs, inclixding £filing fees and forym costs, be
assassed against the Claimamts.

Respoxxient, Commerce Investmsnt Corperation requested that the Statemsnt
of Claim be diawissed in its entirety and that Oodnmerce Investmant
Corporation be sarded its costs and attorney's fees against the Riffles for
asgerting suwch a groundless axd bad faith claim and for improperly
maintaining this claim against Comnerce Imvestment Corporation and others.
In tha altemative, Comarce Iovestcoent Corporation requested that the pemel
gramt it a judgement against Ray W. Bumey for contribution and indemndfying
Coamnerce Imvestment Corparation againgt any liability to the Biffles or any
othar party and to sward it its costs and expenses against Ray W. Bumey.

Respcodent, Alex Brown & Scns Inocrporation requested that it be
disnissed fram this proceeding.,

Third-party Raspondent, Ray W. Bumey did not flle an answexr with a
request for affirrmtive relief.

preperly emscutad submission to arbitzation but is required to submdt to
axrbitration pursuant to Section 12 of the NASD Code of Arbitration Procedure,
and having answered the claim, appeared tlrough counsel and argusd at the
pre-hearing conference iz bound by the determinaticn of the arbitration panel
cn all issues submitted. Likewise, Third-Party Raspondent, Ray W. Buxney,
Jdr. did not fila a Submission to Arbitration but is required to submit the
jurisdiction of the arbitration forum pursuant to Section 8 of the NASD Code
of Arbitration Procedure. In addition, Burney appeared at tha hearing wi

comsel and accordingly be is bound by tha pamel's detepmination oo all
issuss submitted.

F

The parties have agreed that the Jexd in thisg matter mey be exscuted in
comterpart copies or that a handeritten, signed Asard may be entered. In
either casa, tha partias have agreed to receive confoxmed copies of the Jemnd
wihile tha criginals remin oz £ile with the NASD.
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The arbitration panel determined that Jolm M. Biffle was tha main
(laimant in +his action, even though tha accoumt at issue was held in joint
tsnancy betwesn Jobn M. Biffle and his acn, Johmmy M. Biffla.

During the pre-hearing conference hald by telepbhone before the
arbitration panel cn Decamber 7, 1992 and pursuant to the Motions to Dimmes
subxitted by Pershing Division of Donmaldseon, Luflkdn & Jaxette Sacurdities
cmpmﬁmmdnumm&mnmaﬁ.mdbyamtofw
__Jaln M. Biffle and Jobmy MN. comssl, the arbitration penel
" diamigged Pershing Divisicn of T , Ilufkin & Jenrette Securities
Corporation and Alex Brown & Sons Incorporated. Comnerce Investmsat
Corporaticn’s Motion to Dismiss was desferred until the hearing,

mmmnmmmam‘mwwu
the bearing, The paneal denied thea motiemn. Following the Claiment's case in.

chisf, Conmerce Investment Corporation moved for a directed verdict. This
motion was denied.

After oconmidering the pleadings, the testimxxmy and tha evidence
pressnted at the hearing, the undersigned arbdtrators have dacided in full
and final resoluticm of the issues submitted for deatermination as folloms:

1) Respondemt, Commerce Investment Corperation's Motion to Diamiss is
denied;

2) Raspondent, Commerce Investment Corporation is liable for and sball
pay to Clalmsmts, Jobp M. and Jolmmy Biffle, the sum of Twenty Seven
thousand Nine Ruxired Twenty Five Dollar= and Sixty Cents ($27,525.60))

2) All clainw asserted aguinst Commerce Iovestment Corporation by
Claimants, Jobn M. machmymnem;w'afes.wm
pumitive damages are denied;

3) Third-party Reepondent, Ray W. Burney, Jr. is liable for and shall
pay to Respondent and Third-party Claiment, Camerce Iovestmsnt Corporation
cn its Third-party Claim against Burney the sun of Twenty Seven Thousand
Nine HBimdred Dollaxrs and Sixty Cents (£27,325.60); and

4) Comerce Investmsnt Corporation's ComterClaim for attomey's fees
fran the Clajimants is denied and dismissped in its entirety,

PORIM FERS
Pursuant ta Section 43¢ of tha MASD Code of Arbitration Procechre tha
MASD sbhall retain tha $120.00 non-refimdable claim £iling fes and the $400.00
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hearing sessicn deposit previcusly deposited with the NASD by and
Jolmmy M. Biffle and the $500.00 non-refundable claim filing fee and the
$600.00 hearing seesion deposit previously deposited with tha MNASD by
Rsspondent Commerce Inveatment Corporation.

;
¥

Third-Farty Respondent, Ray M. Buxney, Jr. is assessed additiopal Form
Fess payable to the NASD in the amamt of $200.00 and shall reinburse

Connerce Investment Corporation for a portion of its assessed Forum Fees in
_ tha amoxmt of $200.00.

I

Additional Forun Fees assessed to the parties are payable to the MAED
and were asseased an the basis of $400.00 per hearing session for two hesring
sessicns and $400.00 for the pre-hearing conference.

Concnrring Meambern of the Adbitration Pensl:

g%m Es,m
Public Arhitratar :
Chairperson

gmﬂdsmx E‘ 8, 1993
Public Arbitrator
Panalist

Dispent-ing Mmmber of the Arbitration Pensl:
gmidﬂ-: ﬁa‘m

Industry Axbltracor
Panalist

Date Zeard Served by the NMASD: Jammary 11, 1993




