
N.A.S.D. AWARD

ASSOCIATION OF HhlLVIP'T1^ DERLERS, INC.

In the Matter of the Arbitration. Between

Of

John M. Bif fie and
Johnny M. Bif fie
Jtten

91-OU71

Alex BTCMI & Co. Inc.,
National Bank of Ccmnerce,
O IIIUHI ce Investiuent Cuj.puiat'i on ,
Penning Division of Donaldson, and
TJI^HTI St Jenrette Securities Corporation

Hams of Ttilrd-Partv Respondent

Say W. Barney, Jr.

Claimant, John M. Bif fie vns represented by Robert Fargarson, Esq. of
Neely, Green, Fargarson & Brooke, Meophis, Tennessee.

Reepondent Alex Brom & Sons T""""̂ 1'**"*̂  was represented by Daniel
Mclntyre, Esq. of Alex Browi & Sons, Inc., Baltimore, Maryland.

Bane of n •••IM*I • ••» and rv niimi i m
Corporation ware represented by Shepherd D* Tate, Esq. of Martin, late,
Morrow & Itorston P*C., Moiphis, Tamessee.

Reepondent, Pershing Division of IVrwildsan, T>TfTr1n & Jenrette Securities
Corporation VMS represented by Thomas A. Prantao, Esq. of Pershing Division of
Donaldson, Taiffcln & Jenrette Securities, Jersey City, New Jersey.

Third-Party Respondent, Ray W. Bucney, Jr. was represented by B. R.
Blester, Esq. of Hester & MaCrary, Bartlett, Tennessee,
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The Statement of ^an™ was filed with the National Association of
Securities Dealers, Inc. ("NASD") on May 10,

Claimants, John M. Biffle aTtf* Johnny M. Biffle's Submission
was signed on May 6, 1991.

Respondent, Commerce Investment Corporation1 s Submission Agreement was
signed on fltpt^ipfr^r 4, 1991 by Unas R. Curry, Ocmpliance Officer.

Respondent, Pershing Division of Donaldson, TJI^HTI £ Jenrette Securities
t'* rn ' a Submission Agreement was «Hgr«** on September 5, 1991 by

A.

A Statement of Answer was filed with the NASD by Respondent, Alex Brown
& Sons Incorporated on April 23, 1992.

A Statement of Answer was filed with the NASD by Respondent, Ccnmsrce
Investment Corporation on September 5, 1391.

A Statement of Answer was filed with the NASD by Respondent, Pershing
Division of Donaldson, TJI^UTI & Jenrette Securities Corporation on September
10, 1391.

An Amended Statement of t*i**v* was filed with +•**«» NASD by na<™mfrqf John
U. Biffle and Johnny M. Biffle on November 9, 1392.

An Jmnripri Statement of Answer was filed with the NASD by
Conmerce Investment Corporation on PftCHrliw 4, 1392.

An Amended Statement of Answer was filed with the NASD by Respondent,
Pershing Division of Donaldson, TM^-JTI & Jenrette Securities Corpora tJ en on
November 23, 1392.

aUBEBOA Motion to Dismiss was filed with the NASD by Respondent,
Investment Qju-pjiation on September 24, 1992.

A Pooponse to Respondent, Cminm.ee Investanent Corporation's Motion to
Dismiss was filed with the NASD by Claimants John M. Biffle and Johnny M.
Biffle on October 30, 1392.

A Reply to t">«> nftHTMnf-p* Response to the Motion to Dismiss was filed
with frfr* NASD by Respondent, Conmerce Investment o.n^njiMffgi m October 29,
1392.

A Motion to Dismiss was filed with the NASD by Respondent, Pershing
Division of Donaldson, Tarnrin & Jenrette Securities Corporation on September
9, 1992.
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A Bflsponse to Respondent, Pershing Division of TVfwIrflscfi, TJI*MTI &
Jorrette Securities Corporation's MDtioa to Disniss was filed with the NASD
fcy '"'la-iTiM^t Joha M* Pifflq en October 1, 1992.

A Jfaticn to Dlaniss was filed with the 2IASD by Ruepcndsnt, Alex
Sons mooeporated on April 23, 1992.

A Response to Respondent, Alex Brown & Sees Xhoocpocated's MaHrr to
Dianiss was filed with the NASD by ~da3bamt, Jbhn M. Mffle en May 11, 1992.

Third-party Respondent, Ray W. Bumay, Jr. did not file either an
to the third-party *!*<« filed against him by TTanprnilnril-, Ommeme lovesbnent

^*1 cor an ^*» "̂̂ *>^ Stdnission Agreonont. with the NASD.

Respondent, National Bank of CXiuuexue which was served en a -voluntary
basis by the NASD chose not to sufcodt to the jurisdiction of the ^^^
was therefore ^•^•••rt as a party to this natter by the NASD.

A fraia^J* •>H*-' pre-hearing conference was held
panel en r>m>iii»ir 7, 1992 and lasted for one (1)

Ihe hearing date was rwM^aiim ior 1992 and the hearing lasted for too
(2) sessions*

The hearing ioca*Hm was

daimants, Jdn M. *<*fl^ ("Biffle") and Ji±nny M* Fiff ^r alleged
wilful and ^^**^"^*^^»'' btreach of fiduciary dutieer breach of- <^^t| i»<i^ , and
effectuation of a civil conspiracy en the part of TTiigprnlrnr. Qonecce
liivesUueut CbLpuxaticn {"CTC") , a siiasidiary of TTfmjTnrlfnr. the
of COanerce, ("NBC"), as the oiployar of securities agant Ray W.
("Burncy") . m*yi^ stated *~^ ̂ irij**1*1 transaction v*Mrfa J->MMM> alle
arose out of wee in the name of respcnrtant Fershing Division of Ttnmlrtson,
Tiiflrin & Jeurette Securities Oocporation ("Pershing*) and than txansfetxed to
Respondent Alex Brcwn & Sons mcotporated ("Alex Brown") .

alleged that Bumey persuaded Biffle to invest in securities
through CZC. According to Piffle, he relied on Bumey 's iiiveaUuaut advice
and had no reason to suspect that Barney was not 0X0*8 aployee/agont or a
biuXjaL dealer agent. TH*yifr maintained *">»»^ rnrffMii**? to Bumey 's repeated
requests, Biffle agreed to sell 44 shares of his Mfc*-iffMi i^tr>H^p»i Trust
stock ("KMT") , worth $41, 625.60, with, the uuJemtauiing that Bumay
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*•** iiujLuniJu ^^T'jgfa CF In a tax exeunt fr**^"*^ f** According to
Biffle, subsequent to this sale, ha began receiving, via direct deposit,
$420.00 par *•*»**>* in >*•*« NBC ̂ i '̂iH'nry arwtfni-- mf*i* MMHffi I ml that ha was
repeatedly toM by Burnay that his "nay 1 1 HUBS hum I""" VMS secure and that
Flfflft was reoaiving a mcnthly dividend froni tha "Investment." Ta addition*
Bi£fle ^•-jTiv*4T>^^ that ***•* ha **»«i<f inquire of Bumey as to his

the "Investment", Burney leaild respond that the amu%u.iata
CIC dapartment had xwt yet issued an aoqount nuifcer. Biffle further alleged
that even after Burney was terminated fzcn his position as agent at CZC, ha

to assure Bit fie that *>** I iniM'il mill vas made through CZC and that
ha was still MPH^HTIJ with CTC on detaining an ftffT'rainft T1*̂ 1*̂ "* fron CTT far the

Biffle alleged that it was not ^**T ha spoke with a representative or>
People »s Bank that ha learned that Burney d/b/a Accessp Inc. ("Access11) had.
invested Blffla1 s funds, received fzcm tha sale of 44 shares of 1MT, In: an
account at Allerion Bank f/k/a Jmnrtnnn Bank and Trust, Hew OrlfBtns,

that Burney and CTC mintained that Burney
held both Series 7 and Series 63 registrations and that Burney was 'Mnmatri
to sell securities in Tennessee, Arkansas and Mlsfllwrinvi- Biffle stated
that Burnay, tdxile cnployed as broker-dealer by CZC, was not Unmaurt with

tha ia*M«i«i Asaociaticn of Securites Dealers or tha State of.
and ha was never n «•«••* to act as either a securities saleonn ox-

broker-dealer ^•*^4«gi M« «î ii riynMni- with CDC* Alsor Biff! ft clalnsd that ^^y*
acted carelessly and nagligntly in ^"41<"j to ascertain whnther Burney was a
Hmrmnrt sacurities broteer or a UnmnBfl Investment advisor, and C3C acted

i iy and recklessly in fti^^4T1g• to *MU>*JIJMI that Burnay was
nisapyropr 1 a ting its customers • investments, specifically Blfflft* s
investment. Biffla alleged that CIC failed to supervise and oversee its
enplcyea/agent- Buniay, in violation of: tha Tennessee OnmamHr Protaratlon
Act* ch. 18, sacs. 101-117, and under the doctrine of rMpmrinit
violated Section 20 (a) of the Securities and Exchange Act, 15 TT.S.c;
78 (t) . Lastly, Blfflft claiamsd that CZC and Burnay violated T.C.A. 48-2-109,
48*2-104, and 48-2-110 and Sections 2 01 (a) (b) of the Oniform Securities Act.

la its Statement of Answer, Penning stated that Biffle
allegation reqaTrMnrj any involvement by Pershing in tha events 1900. wbich. tha
Statement of. f*i^«» was bnnrri_ Additionally/ Pfenning maintained that it
functioned solely as a fully rUsclnsert clearing agent for CIC pursuant to a
fully disclosed clearing agreement ("agreement*) by M^**** *.'!*_? was solely
respcosible for a*^ matters of *»n <•**•- contact. Pershing asserted that
pursuant to tha nijuiiiiiwiil. with CIC, CZC was solely rftfiprnnlbln for tha
supervision of Burney, wbile Buxney was in tha aiploy of CIC. Pershing

stated that by tha terms of tha ngnwiiM'iil, CTC issued a check to
Biffle, which Biffle rlalmHl to have not received* Pershing *••!«••«•* that by
the *•»"•• of tha agreement, it is •imi""^^*** by fjjjlf fen* any natter arising
cut of its use of tha Pershing rhacMxrdr. Pershing also alleged that its
first and only notice that Biffla had not received tha check issued from tha
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with +*** filing of *•*** instant arbitration. Penning made the
affldBtive defensest

1) Claimants *»^** to state a **i»*» as against Pershing;

2) Any *i«4m is barred by waiver, estoppel and laches and applicable
statutes of limitation;

3) >T*** p^^llc stateoflnts fux^oiqbed to Claimant stated, in pert
part: "This statanent will be dflnnnrl an account stated unless you advise us
in writing of any objection to it within ten days after receipt** Ibis claim
is therefore barred.

4) dainant has made a ^-•*»" on the bonk vibich cashed the check. TSat
has obviously been rejected.

lastly, Pershing alleged that pursuant to the agrecmait, it has a
for indeonlty as against CIC and It iuim.uul its right to assert such Halm.

In its Statanant of Answer, CZC denied the allegations against C33C.
, CZC alleged that NBC was ndatataily named in the Statanwt of

is T«rit->^r> a iif"^1^^ of the NASD ***"* is the bank a party tot any
agreement which ffl»v*m it subject to *"><^g aT*v*tTa*"^^gn proceeding*
A&iiticaally, dn ^^i<*^ that m^^i* stated no claim against ^B
asserted tbtt tiM funds <a***1ifr ^I»<™»H to have lost were Tm>ivil ml
Bumey in his Individual capacity or d/b/a Aoceso, not througb C1E* CIC
maintained that Mh^Hwi" the invoscnent was originally ant'^vw^g^H or* notr

retained *•><* inroetnent, had regular discussions with Barney/ about
the investment and xttt CIC, Biffle received and d^oslted regular
interest/dividends from Buxney without Bunaey1 s aazpeny, AooesSr far

tely nlfjhtnm months wLtbaut f«np1aint. CIC further stated that
Bifle'e investment at issue had no ainiffiM.lryi with, CIC and- the
dividend/interest payments node mcnthly by Burnay and/or Access had no
connection with dC and Biffle knew that his investment had no oonnecx .on
with or.

asserted ***̂  following afflsnativB de£c

1) Has action is barred by the applicable statutes of limitation}

2) The Statanent of Claim fnlln to state a viable claim as against CZC*

3) "Use claim is barred by the doctrines of waiver, estoppel,
raf.1 f i r»^^ *** f unclean hands, *n p»Ti ^T1.Tto» a«M»t^*^^rg^ QJ risk and
ccDparative negligence;

4) Riffle's losses. If any, occur led as a result of his
Bumey in his individual capacity, and/or as a representative of Access, and
not as a result of any connection with CZC.
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la its Counter m^™ against Biffle, dC alleged that the State
asserted against CXC was uada in had *ait^f that Riffle actadtted that

Barney's actions ware cfcna "on his ow" and "away from" CIC and Bumey has
fact. Actiiticnally, CZC alleged that Blftle ratified the.

investment at issue.

In its Third Party Halm against Barney, dC alleged that in the
that any of the allegations of the Statement of n?**1" are true and expose CZC
to any liability to Biffle or any other party, dC is mtltled to a recovery
against Bumey for "^tri?1"^ff" and *™**""i< f jqa.fr 1r" for all such liability.

•pa its Statcnent of T I I I I I U B I I and Motion to Disodss, Alex Browi
that *->** facts x»t in dispute domstinte that there can be no claim againstr
Alex Bran. Aleac Bran ™»4n«-«4Tiar< that **•• *'*j the tine of the a<|1

involving Biffle's funds, Alex Browi
or contact with Pifflft. Alex Browi asset: ted that it did^not

,* ••••!• y.» acting as ^i««^«7 broker for dC until October, 1389 r afterrthe
transfer ocuplained of by Biffle and tlausr Alex BTOMQ should be fti ami send

TV* Biffle1 s TTfmjTtirm to Alex BEOMI'S notion to Disniss, Biffle
that the acts of Buxney, the agent of CIC, in a schema to defraud,
and fflisreDreseDt to Ptffie the status of his account, were ongoing-
September 1989 up to June 1590.

In its Motion to Dladss, Pecshing asserted that Biffle
allegation of any involvement by Pecshing in the allegedly w
activities of Bumey and pursuant to the agreement with dC, PeEsbing^
the clearing agent for CIC, is wt Hahlft for the acts of the intcodooing
broloer*

la Riffle's Reepcose to Pcrshing's MDtiaa to Dlaniss, Biffle stated. that
Pershing* s ^•1 *^ ^»i«*i< p to m^^i* was that of a rlcnrlnrf agent and those acts

ware the pcoodnate cause of Biffle1 s injuries and tdxLch genre rise to
arbitemtion |ITTV 1 1 1**™! aze not HTiT«ifcab1* to **** clearing agent, Pecshing.

In its Motion to Disriss, GDC Tn•^Tl^^i^«ttf^ that >*•"•««• ail the facts
»i*- that the *-*****"*•* ™ at issue was not an authorized CIC transaction,

the action should be rMmrtiwri as against CIC.

la Biffin's p*«Tir"M to dCfs Motion to Dismiss, Biffle asserted, that
g the time in question, Bumey initiated contact with Biffle while

alloyed by dC and dC is liable to Biffle for Bumey's ccnduct undeor the
doctrine of p^nnvtoat aupecior, as a control person and for its

^ ^intentional craaa^^or^rxoucxary *^i^^gr breach of t*r*it.iMiti. and- for
effectuating a civil
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rnggnqj

Claimants, John and Johnny Biffle requested an award of *-** value of
the security at the *-*™» of its sale, together with interest at the legal
rate from the date of payment, punitive damages in an amount to be determined
at trial and reasonable attorney's fees in an amount to be determined at
trial.

pondent, Penning Division , of JDcoaldson, TnfHTi & Jenrette Securities
requested that the Statement of m»4m be dismissed in its

entirety and that the costs, <TM*I*V*I™J filing fees and forum, costs, be
against fr*"> claimants.

Respondent, Ccnmerce Investment Corporation requested that the Statanant
of n^m be AimiaamA in its entirety and that Oomnerce Investment
Corpciration be awarded its costs and attorney's fees against the Blffles for
asserting such a groundless and bad faith rlalm and for improperly

this ni jHTH against f^'fM"*>;'7<* ^ovostment QoirpOFfit'jjcp and others.
In the alternative, Oomeroe Investment Corporation requested that the panel
grant it a judgement against Ray W. Burney for cjcntribnHrn and Indemnifying

Investment p.m^'m^^n against any liability to the TUfflm or any
other party and to award it its costs and rnpfnBtti against Ray W. Burney.

t, Alex Brow & Sons incorporation requested that itr be
proceeding.

Third-party Respondent, Ray W. Burney did not file an answer with, a
request for aff laxative relief.

Respondent, Alex Broun & SGDS Tw**ni*m++A did not file with the HASD a
properly ^ry*<4*ffi «*"HaaHffgi to «*v<tTa>1'1rr> tmt is required to submit to

pursuant to Section 12 of the NASD Code of Arbitration Procedure,
and having rmnMrood the rlalm, appeared through nmmfml and argued at the
pre-hearing conference is Vir«iM^ by the *W*"lll>*>aH^Ti of the arbitxation panel
on all issues submitted. Likewise, Third-Party Respondent, Ray W. Burney,
Jr. did not file a Submission to Arbitration but is required to submit the

of H^ arbitration forum, pursuant to Section 8 of the MAS) Code
of Arbitration Procedure. In »Hl^^Mr>1f Burney nppeaml at the bearing with
rv^ircff^i and accordingly he is **"•*"** by the panel's determination on. ain
issues submitted.

•Dae parties have agreed that the /ward in this matter may be executed In
counterpart copies or that a handwritten, signed Jtoaxd may be entered. In
either case, the parties have agreed to receive nrnfnrmd copies of the Jtaerd
while the originals remain on file with the NASD.
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arbitration p»noi /fofr-omrinarf that John M. Biffle was the main
Claimant in **Mff »'*-•*'•", even <"^^»gh **"» aoocunt at issue vas froi* in joint
tenancy between John. M. Bif fie and his sen, Johnny M. Biffle.

*"*"* pre*hearlng; conference held by telephone before the
panel en T^JMJ-MMP 7, 1992 and pursuant to the Motions to Dismiss

submitted by Penning Division of TVMi*«if TiifMn & Jenrette Securities
and Alex 3rom & Sens Ineorpccated, and by agreement of Claimants

John u* Blffl* a*y< Johnny U. B^^^I s ^ffnnnoir the axbitxaticn panel
dianissed Fvcahing Division of DcbaiSacc, Tfjf^" & Jenrette Securities

and Alex Beam & Seas Laoarparated* Ocnmerce Xovestnent
Gdrporaticn»a notion to Dianiss was deferred until the hearing,

ImrastiMnt CoLpuiaticn argued a Motion fear Suraxy JWgawit at
the hMT-ing i*m p»n^i ^fflnHarf the TTrtirfit Pollcwing *->^> daimant's case in.
chief f CLtmieLue Zmreetmsnt Oorparaticn moved for a directed vecdict.

After considering the pleadings, the testimony and the evidence
at the hnnrlTirr. the tmdBrsignad azbitratars hawe ^y?i*jeii in full

and final resolution of the i agues sdaodtted fear deteadnaticn as

1) Reepcodent, Ccnaerce Irrrostmeeit Corporation's Motion to Dismiss is
denied*

2) Respondent, Ccmnecce Znvestanent OU'iyjta^^ fwt is T^rf?T^ for and
pay to daisentSr John M. and Johnny Ptfflg/ the sum of 7%mty Seven

Nine Hundred Twenty Five Dollars and Sixty Gents ($27,925.60) i

2) All claimi asserted against Oconerce Investment Ccapatatinn by
K. and Johnny Riffle for attorney's fees, interest and

punitive ^•"•JHM« are

3) Third-party Respondent, Ray H. Bumey, Jr. is liable for and shall
pay to Pesprnrienfr and Ihird-party <** »<^™"<- r Ooomerce liiveuUuKit Ouayaratlrn
on its IMrd-party n**™ against Barney the sun of Twenty Seven
Nine Hundred Dollars and Sixty Cents ($27,925.60) ; and

4) QcBBBTce Xnvestmeot *'̂ **ipoory^ij||u|n IP Gounterdaim ror attorney s fi
r i-i-in the Claimants is HarHad and dismissed in its entirety.

Pursuant to fi**fl^n 43c of the NASD Code of Arbitration Procedure the
shall retain the $120.00 non-refundable claim filing fee and the $400.00
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seasion deposit previously deposited with the NASD by John M* and
Johnny H. Biffile and. *•>** $500*00 non-refundable ^"i »•*•"• filing fee and the
$600.00 hearing session deposit previously deposited with the HAS) by
flenprrlnnl- Oamerce Investment Corporation.

Third-Party Respondent, Bay M. Barney, Jr. is nonftesed «***i«"i~t«i Forum
Fees payable to the NASD in the amount of $200.00 and gh"Vi reimburse
Oamaiue Investment f>gpnratinn for a portim of its nnnnsoed Porum Fees in
the amount of $200.00. -.". -v»

Forum Fees rmnoancd to the parties are payable to the NASD
and i MLB nanonnnl on *•**» basis of $400.00 per Tmnrlng nnnnlrn frr tsao Tmirrinfj

and $400.00 for the pre-hearing conference.

o£ the

Public
Chairerson

Public Arbitrator
Panelist

of the Arbitrate

Industry Aitoitra
Panelist

Date /Merd. Served by the HASP; jatM-rv «-r


