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NATIOWRL ASSOCIATION CF SECURITIES DEALERS

In the Matter of tha Arbitraticn Between
Name of Claimants

Jim Jensen and
J.J. Consulting Corporation

WI

Name of Respondent/

mﬁ c‘cmmtmesocndmt NASD Arbitration

No. 91-01194
Bateman Eichler, Hill Richards, Ine.
vs.
Nama of Third Pg mm‘mmtemlaimts
Lee Edgar Mikles
Mark Richard Miller
REPRESENTATION ,
For Claimants: Hanry N. Japnol, Esq., Los Angeles, California
For Respcondent: Jan L. Rewingki, Esq., Kindel & Andersom, 1os Angeles,
Califcrnia
For Third Party Respondemts: Fhilip G. May, Esq., Kemedy & Wilsam, P.C.,
Phoenix, Arizona

CASE TNFOSNTION
Statement of Claim filed: April 16, 1991
Claimantst Submisgion Agreement signed on: March 21, 1991

Statement of Answer and Thixd Party Claim filed by Respondent cn: July 15,
1991

Resparxdent's Submmission Agreemsnt signed on: July 22, 1991

Statement of Answer and Counterclaim filed by Thixd Party Respondemts aon:
Septerber 3, 1991

PMgelof?



Third Party Respondents lee Edgar Mikles (Mikles) and Mark Richard Miller
(Miller) did not submit Submission Aqreements. However, they appeared at the
hearing and are subject to Naticnal Associaticn of Securities Dealers, Inc.
(NASD) Jjurisdictien in accordance with Secticns 8 and 12 of the Coda of
Arbitration Procedure.

HEARTNG INFURMATION

Prehearing Conference(s) Date(s) Sessioms: March 6, 1992 (cne sessicm)
April 1, 1992 (one sessicn)

Hearing Dates/Sessicns: Juns 1, 1992 (two sessicns)
Junas 1992 (two sessicns)

2,
Jdme 3, 1992 (two seesicns)
June 4, 1992 (tbwo sessions)
Juna 5, 1992 (two sessions)

Hearing Location: lLos Angeles, California
CASE SOMMARY

Claimants alleged material omissioms with respect to investments in
Gradeco securities and STOR Furnishings Intecrmaticnal stocks (STOR).

Respcndent Bateman Eichler, Hill Richards, Inc. (BEHR} deny that .
Claimants are entitled to any relief or dmmges with respect to these
investments. In a third party claim for indemnity, BEHR asserted that should
the panel find that Claiments are entitled to dmmages or any relief, such
damage would have been caused by negligence and/or mismanagement and/or
breach of duties owed by Third Party Respondents to Claimants. In additiom,
BEHR alleged bweach of comtract, umjust enrichment and breach of pramisscry
note dated me 12, 1989 with respect to Third Party Respondent Mikles. EEHR
also alleged hreach of contract, breach of pranissory note dated June 12,
1989 with respect: to Third Party Respondent Miller.

Third Party Respondents Mikles and Miller demied any liability with
respect to EEHR's claim for indemity. Mikles denied liability under his
pranissory note, denied EEHR's allegations and in his countexclaim alleged
breach of comtract and alleged that his esployment was constructively
terminated without cause. Miller dmied liahility uxier his pramasory note,
denied BEHR's allegations and in his comterclaim alleged breach of contract
and alleged that his employment was constructively terminated by EEHR's
refusal to pay him campensaticn to which he was entitled by cantract, and by
BEEHR's refusal to discontima its front rumming trading practices.

BFHR alleged that Mikles' and Millexr's comnterclaims have no basis in
fact or law and requested that the panel issus 2n Jemrd denying the
counterclaims in their entirety and granting EFBR's third party claims., -



RELIEF I

Claimants requested:

1.

4.

5.

Damages measured as follows: (a) $25,421 principal lost e
tha Gradco tranmsactions; and (b) prejudgment interest measured
by the performance of ths Pricrity Management Inc. Fund II;
Punitive damages of $100,000;

Damages measured as follows: (a) $83,398 principal lost enm
the STOR transactioms; and (b) prejudgment interest maasmred
by the performance of the Priority Management Inc. Fund IX;
Punitive damages of $250,000; and

Costs of the arbitratiom

Regpandent EEHR requested:

1.

6.

A declaration that any dammges awarded to Jim Jensen and/or
J.J. Cansulting in the Jensen claim must be paid directly,
caxpletely and exclusively by Mikles and/or Miller and not by
BEHR; :

Damages against Mikles in the amount of $54,133.34, plul
interest, costs, and attocomey's fees for non-payment of monies
owed to EEHR pursuant to a pramissoary notes

Damages against Mikles in the amomt of $J;00,000 for mxney had
and received and unjust enxichment;

Damages against Miller in tha amumt of $12,266.67, plus
interest, costs, and attormey's feas for non-payment of monies

owed to BEHR pursuant to a promissory note;

Damages against Mikles and Miller in an amunt to be
established at tha hsaring for breach of the agreement
involving the sale of Mikles'’ retail bock to BEHR; and

Interest, including prejudgment interest, attcrneys' fess and
BEHR's costs of the arbitration

Third Party Respandents Mikles and Miller requested:

1.

Damages against BEHR {n the amont of $85,000, plus interest,
costs, and attornsys' fees resulting from BEHR's constructive
temmination of Mikles' employment and hreach of its employment
cantract with Mikles;



2. Damages against EEBR in the amoumt of $17,633.00, plus
interest thereon from November 30, 1990, plus costs and
attcrneys' fees, for BEHR'S breach of its employment contract
with Miller; and

3. All costs and attorneys' fees incurred in their successful
dafense of BEHR's third party claim

During a prehearing talephanic conference on March 6, 1992, the
Chairperson, c<n bebalf of the panal, heard arquments fram the parties'
counsel regarding Claimants' requeat for severance of several claims and
comterclaims filed by Third Party Claimant and Third Party Raespondents.
The Chairperscn ruled in favor of bifurcating the hearing with respect to the
above-capticmed matter.

Coxmseal for the parties stipulated that the panel, comsisting of a
majority of arbitrators mot from the secuxrities industry, hear and determine
both the customer related claims and industry related claims.,

The parties have agreed that tha Zward in this matter may be executed
in coumterpart copies or that a handwritten, signed Zmrd may be entered.
In either case, the parties have agresad to receive conformed copies of tha
Amrd while the criginals remain on file with ths National Association of.
Securities Dealers, Inc. (NASD).

BRED

R
- After coonsidering the pleadings, the testimomy and tha evidence
presented during tha first part of tha above-captioned hifurcated hearing,
conducted June 1st and 2nd, 1992, in fouxr sessions, the undersigned
arbitrators have decided in full and final resclution of the issues submitted
for determipaticn as followss

1. Tha claim of Claiments Jim Jensen and J.J. Comsulting Corporation
against BEER for the principal lost oo both the Gradco and STCR
transacticns, for prejudgnent interest, and for pumitive damages is
disnrissed.

2. Tha first claim for relief of tha third party claim by BEHR against
Mikles and Miller for indemity for any dasmages that are awarded to

3. Claizents and Respcndent shall each bear thair redpective costs
including attorney's fees with respect to the first part of this
procsading,



After considering the pleadings, the testimmy and the evidence

presented during the second part of the above-capticned bifurcated
canducted June 3rd, 4th and Sth, 1992, in six sessicns, the undersigned
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arbitrators have decided in full and final resolution of the issues subwdtted
for determination as follows:

BEER's third party claims against Mikles and Miller are granted with the
following breakden:

1.

Third Paxty Respandent Mikles ig liable for and shall pay to BEHR,
ths sum of $54,133.34 as the principal balance due and owing on his
anamwy note dated June 12, 1989, plus accrued interest in tha
sum of $7,904.95.

Third Paxrty Respandent. Mikles is liable for and shall pay to BEER,
the swm:of $£5,413.33 -for attomey's fees as provided for by the
ptuni.axlynote;l dated June 12, 1989. ‘

Third ety Respondent Mikles is liable for and shall pay to BEHR,
tha som of $100,000 representing the ammt of his unjust
enrichemnt resulting fram the failure of the consideration paid to
him by Third Party Claimant for his book of busineas, plus the
further and additicoal sum of $14,602.74 as accrusd interest.

Third Paxty Respondent Miller is liable for and shall pay to BEHR,
the sum of 512,266.67 as the principal balance due and owing on his

note dated Juna 12, 1989, plus accrued interest in the
sum of §1,757.66.

Third Party Respondent Miller is liable for and shall pay to BEHR,
the sum of $1,226.66 for attorney's fees as pxovided for by the
promissory note dated Jime 12, 1989.

Third Party Respondents Mikles ‘and- Miller are jointly and
severally liable for and shall pay to BEHR the sum of $1,250 as
reimbursement for BEHR's filing fee and hearing session deposit.

All counterclaims by Third Party Respondents Mikles and Miller are
diamissed.

Respondent and Third Party Respondents shall each bear thair
respective cogts with respect to the second part of this
pocseding.

OTHER COSTS
L — ]



FOROM FEES
]

Pursuant to Sectiom 43¢ of the Code of Arbitration Procedure, the
following foxum fees are assessed with respect to the first part of the
bifurcated hearing: The NASD shall retain tha $750 hearing session deposit
previcusly made by the Claimants as an assessment of foxrum fees for cna
sessicn.

Forum fees for tha Maxch 6, 1992 prehearing conference are assessed
against Claimants in the amowmnt of $300, calculated as follows: (ne
prebearing sedsicn times $300/sessicn.

Forum fees for tha first two days of hearing are to be split between tha
Claimants and Respondent and are caloulated as followa:

Total fees assessed

four sessicns times $750/session =  $3,000.00
Claimants' sghare (50%) = §1,500.00
Credit for hearing deposit = § '750.00
Balance due = § 750.00
Reepandent EEHR's share (S50%) = $1,500.00
Balance due = $1,500.00

Pursuant to Section 44c of the Code of Arbitration Procedure, the
following forum fees are assessed with respact to tha second part of the
bifurcated hearing: The NASD sball retain tha $750 hearing session deposit
previcusly made by the Respondent, a3 well as the $750 hearing sessiocn
deposit made by ths Third Party Respondents.

Forum fees for the April 1, 1992 prehearing conference are assessed
against EEER in the amount of $300, calculated as follows: Ona prehearing
session times $300/sessicn.

Forum fees for tha remmining threes days of hearing are assessed against:



Third Party Respondent Mikles, solely, in the amowmt of $3,000,
calculated as follows: Six hearing sessions times $750/sessicnr, mimus the
$750 to be reimbursed to BEHR plus $750 credit for Third Party Respondents'
hearing session deposit.

Fees are payable to the Naticmal Associatiom of Securities Dealers, Inc.

Name Public/Industry
Gecrge M. Wiener, E‘aq. Public Arbitrator
David Menaker Public Arbitrator
Roberta Haft Industry Arbitrator

Cancurring Axbitrators' Signature

M Wiensr, Esaq.

«7%/474

Roberta Haft

Served August 24, 1992 v / /
) Date of Decision: @ '720 7'2




