N.A.S.D. ARARD
NATIONAL ASSOCIATION OF SECURTTIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant

Roger Marshmitz, Trustee for Roger Marsmitz
Ratirement and Profit Sharing Plan

va. NASD #91-01222
Nama of tg

Smith Barney, Harris Upham & Co., Inc.
Ray Shimmarger

REPRESENTATION

For Claimant: Limmel Z. Glancy, Esq., Beverly Hills, California

For Respopdents: Scott E. Kresch, Esq., Smith Bamsy, Barris
Upham & Co,. Inc., New York, New Yoxk

CASE THFORMATION

Statement of CQaim filed: April 17, 1991
Claimant's Submission Agreement signed: April 11, 1991
Joint Statement of Answer filed by Respcndents cn: Juns 13, 1991
Respandents! Submigsion Agreements signed as follows:
Smith Barney, Earris Upham & Co., Inc.: June 12, 1991
Ray Shismarger: Juna 17, 1991

Prehaaring Conferenca(s) Date(s): Nooa
Hearing Date/ Sessicns: Jume 4, 1992 (e sessicm)
Hearing Locaticn: Los Angales, California
CASE SOMMARY
Claimant alleged suitability, breach of fiduciary duty and negligence
with respect to his investments in Franklin Universal Trust (“Franklin").
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Respendents denied Claimant's allegaticoms and dended amy liability for
Claimant's alleged lcss. Reepondents asserted that Claimant had sufficient
information on Franklin to make an informed investment decision and there was
full disclosure oconcerning Franklin by Respondents. Respandents also
asserted that Claimant had ample notice of the decline in value in Franklin
and made an investment decisiom to hold it for two years and then sell.
Respandents asgerted that they carried cut Claimant's investment wishes but
cammot guarantee or insure any investment against potential losses caused by
unecntrollable market factors.

LIRY IRuEsTEn
Claimant requested:
1. Copensatory damages in an amount not precisely detexmined;

2, Pre-judgment interest on the campensatory damages, to campensate for
tha interest and appreciation gains Claimant should have earmed on such
amounts;

3. Cayensation in a reascmable amount for attommey's feee.u

4. Campensation for all costs and fees associated with this
arbitratiomn, including costs and expenses of expert witnesses;

5. Punitive or exsmplary damages in the discreticn of the arbitratars;
and

6. Such other relief the arbitratcrs believe to be appropriate under
the circumstances.

Respondents requested:

1. Di=smissal of tha Statement of Claim and that costs be asseased
against Claimant.

Tha parties have agreed that the Zward in this matter may be exmscuted
in comterpart copies or that a bhandwritten, signed Zamxrd oay be entered.
Iz aither case, the parties nave agreed to receive conformed copies of the
Award while the ocriginals remain cn f£ile with the NASD.

After considering the pleadings, the tastimomy and the evidence
presented at ths hearing, the undersigned arbitrators have dacided in full
and final resoluticn of the issues submitted for determination as follows:

1. Each and every claim of Claimant against Respendents is dlsmissed.
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2. The parties shall each bear their respective costs including
attomeys' fees.

OTHER COSTS

Pursuant to Section 43¢ of ths Cods of Arbitraticn Procedure, the
Naticmal Association of Securities Dealers, Inc. shall retain tha $300
bearing sessicn deposit previcusly deposited by the Claimant.

ANBTTRATTON PAMEL

- Public‘mdusaf

! Signatures

Public Arbitrator
Public Arbitrator
Industry Arbitrator

(Ao 1 o b bl sl
Wavne E. Gallep, Esq.

Served September 24, 1992
Data of Decisiom:
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