
Arbitration

N.A.S.D. AWARD National Associatkm of
Securities Dealers, tnc.

NATIONAL ASSOCIATICK OF SHUURlTlfaS DBiLERS NASD Financial Center
33 Whitehall Street

in tb. Witter of the Arbitration Betw^i

jlantm g£ CTLaiffBfrri^

H» Breen
Case*
91-01245

Dean Witter Reynolds Inc.
Gruntal & Co., inc.

For Claimant Suzanne H. Breen ("Breen"), Andrew S. Sidnan, Esq. of the law
fizm of Butler, Fitzgerald & Potter, P.C.

For Respondent Dean Witter Reynolds Inc. ("Dean. Witter"), George D. Sullivan,
Esq. of Dean Witter Reynolds, Inc.

For Respondent Gruntal & Co., Inc. ("Gruntal"), Kevin T. Rover, Esq. and John
O1 Darnell, Esq. of the law fizm of Morgan, Lewis & Bochius.

For Respondent Erwin Allen Forges ("Forges"), Charles M. O'Rourfce, Esq. of
the law firm of Claries M. O'Rourke.

Statement of naim filed on April 19, 1991.
Claimant's Submission Agreement signed on April 11, 1991.

Statement of Answer filed by Respondent Dean Witter on August 13, 1991.
Statement of Answer filed by Respondent Gruntal on July 29, 1991.
Statement of Answer filed by Respondent Forges dated July 8, 1991.
Respondent Dean Witter's did not execute a Submission Agreement. Respondent
Gruntal'a Submission Agreement signed on March 26, 1992.
Respondent Forges1 Submission Agreement signed on July 3, 1991.

Hearing Dates/Sessions: March 26, 1992, 2 Sessions.
March 27, 1992, 2 Sessions.
April 2, 1992, 2 Sessions.
June 23, 1992, 2 Sessions.
June 24, 1992, 2 Sessions.
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Hearing location: National Association of Securities Dealers, Inc. ("NASD")
located in New York, NY.

Claimant alleged that she MBS an unsophisticated investor and relied
Qcnopletely on Porgee, her account representative at Dean Witter and later at
Gruntal, for her investment <frr1ajcnfl. Claimant further alleged that while
Forges bandlfri her account at Dean Witter and later at Gruntal, Forges
nftirmpd her accounts to generate nonrai asions for himself. Dean Witter and
Gruntal; purchased securities for the account that were unsuitable in light
of Claimant's investment objectives; engaged in unsuitable trading, in that,
he heavily margined Claimant* 3 accounts and traded in options rtimigh Claimant
did not remember signing an options agreement with either Dean Witter or
GbTuntal; v̂jvjwi in iTnftv̂ *1ori%'a*i trading; aTvi m*rija emissions regarding **"*
effects and circumstances concerning his h*iyrnryj of hftr accounts. Claimant
further alleged that Respondents were liable to Claimant for violations of
the Securities Exchange Act section 10 (b) and Rule lflb-5; cxiiim ai law fraud;
breach of fiduciary duty; breach of contract; and negligence. Claimant
further alleged that Respondents Dean Witter and Gruntal failed to supervise
Forges within the mnrrlTig of section 20 (a) of the Securities Exchange Act*

Respondent
trading in tor account
her account executive.
options agreement; that Claimant TUBS an experienced investor; and that Barges
spoke with Claimant frequently to review her holdings. Gruntal further
Tn^-int-aTTwi that Claimant received T*1^ * m*+±<*nfi on *w.h t-rarftt ayy3 monthly
statements and that she executed and returned to Gruntal letters

that Claimant MBS aware of "̂y* authorized the
satisfaction with Forges' performance as

Gruntal further mnlnlralnftrt that dainant signed an

acknowledging that she was aware of the speculative nature of the trading in
her account.

Respondent Dean Witter that of transactions in Claimant's
account were suitable; that Claimant was continuously appraised of her
account status through trade confirmations, monthly statements and product
prospectuses; and that while her account was with Dean Witter she stated on a
number of occasions that she was satisfied with her account executive,
Forges, and his handling of her account. Respondent Dean Witter alleged as
defenses that »*1 franctfirflnnfi WOLO consistent with Claimant's investment
objectives and financial goals; that all transactions were made with
Claimant's knowledge* jaq*'*ip|Tl ̂»feî yt a«rf consent; that Claimant was f̂fftnnffT
from asserting her rlaim? and that Claimant ratified and approved the
transactions in her account. Dean Witter further alleged as A**f*w»a that it
made no misrepresentations or emissions of material fact; there was no
intent by> Dean Witter to defraud Claimant; market conditions and events
outside of Dean Witter 'a control may have caused Claimant's alleged losses;
at all tlmee relevant Dean Witter ŷtn̂ a-ir̂ ^ reasonable and adequate
supervisory procedures; aad that Claimant failed to state a valid claim upon
which relief could be granted.
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Claimant requested an award as follows:

1. The sun of $134 , 944.00, or as otherwise proven at arbitration,
togetter with interest, against Forges and Dean Witter jointly and
severally for actual damages incurred during the period Claimant

an account with Dean Hitter.

2. The sum of $1,000,000.00 in punitive damages against Forges and
Dean Hitter.

3. The sum of $182,852.00, or as otherwise proven at arbitration,
together with interest, against Forges and Gruntal jointly and
severally for actual damages inquired, during the period Claimant

an account with Gruntal.

4. The sum of $1,000,000.00 against Forges and Gruntal, jointly and
severally, in punitive damages.

5. All costs, ^n^iiii^HTig reasonable attorneys1 fees, incurred in
prosecuting *•*•*« arbitration.

6. Such other relief as *"**P arbitrators shall determine is joist and
proper.

Respondent, Gruntal, requested that *">»» pianm be dismissed in its entirety*

Ike panel considered a motion to sever Respondent Forges* 19ae panel decided
that since Forges filed for <̂ *p*-̂ *- 13 bankruptcy on March 13 , 1S92 he was in
fact a non-party and the motion to sever was moot. The panel directed Forges
to appear as a witness pursuant to <-h*Hy powers imrtpg section 33 of the Code
of Arbitration Procedure.

Respondent Dean Witter settled with the Claimant at HW start of t-he hearing.

After considering *-fr* pleadings, the testimony and *"*** evidence presented at
HW tirnrlnfj the undersigned arbitrator Haq **̂ **** in full and final resolu-
tion of th* 1 ipiiffo subnitted for determination as follows:

Respondent is liable ="** atmii pay to Claimant ^tn* sum of Ooe
Eighty Tliiiiniir** *VM» f»MMi»**i Party Qaa Dollars and Ho

($180,141.00) T-aprMoritinj loss on investments plus Tfcenty Five
Pmrr TViiia^-a and Ho Qaots ($25 , 204 . 00)

interest.
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The Claimant requested, by Letter dated Dpcffrh*r 9, 1391, a postponement of
the hearings scheduled for January 3 aad 9, 1992 to allow Claimant to
complete discovery. Hie panel granted Claimant's request and ippeoood a
$1,000.00 postpCDsmsnt fee to be borne equally by each of the parties.
Therefore,, rnrh of the parties is assessed a postponement fee of $250.00.
Dean Witter and Gruntal paid *he'*T' j»"Hr*i of *-h* fee. However, Claimant did
not pay her portion of the fee.

Pursuant to Section 43c of the Code of Arbitration Procedure r the following
Forum Fees are assessed.

1. Claimant is aggcogofi a non- refundable filing fee of $250.00.

2. Claimant deposited $1,250.00 with the NASD and will receive a
credit for that amount. Claimant is entitled to a refund of
$750.00.

3. Forum fees in the amount of $10,000.00 for 10 sessions at $1,000.00
per aoooicn are to be v**r™i by Respondent Gruntal.

4. Therefore, Respondent shall pay to the NASD the sum of $9,250.00 to
represent forum fees and shall pay Claimant $750.00 to reimburse
Claimant for Claimant's *"***"! 1*3 session deposit.

Fees are payable to the National Association of Securities Dealers, Inc.

JBHE

Richard W. Vfcllario, Esq. - Chairperson/Public
Dr. Richard E. Weber - Public
Stephen J. Storen - ^ Industry

Concurring Arbitrator's Signature

Richard H. Vallario, Esq.

!

Date of Decision: August 10, 1992
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The Claimant requested, by letter dated Decanber 9, 1991, a postpcnanent of
the barings scheduled for January 8 and 9, 1992 to allow Claimant to
complete discovery. Ihe panel granted Claimant's request n̂rt assessed a
$1,000.00 poBtpCDonent fee to be born* equally by each of the parties.
Therefore, each of the parties is assessed a postponement fee of $250.00.
Dean Hitter and Gnmtal paid *->«**• p?r*"tn" of the fee. However, Claimant did
not pay her portion of the fee.

Pursuant to Section 43 c of the Code of Arbitration Procedure, the following
Forum Fees are assessed.

1. Claimant is assessed a non-refundable filing fee of $250.00.

2. Claimant deposited $1,250.00 with the NASD and will receive a
credit for that amount. dainant is entitled to a refund of
$750.00.

3. Forum fees in the amount of $10,000.00 for 10 afwiinns at $1,000.00
per session are to be borne by Respondent Gnmtal.

4. Therefore, Respondent shall pay to the NASD the sum of $9,250.00 to
represent forum fees and shall pay dainant $750.00 to reimburse
dainant for Claimant's tuMwing1 session deposit.

are payable to the National Association of Securities Dealers, Inc.

JOE

Richard W. Vallario, Esq.
Dr. Richard E. Weber
Stephen J. Storm

Concurring Arbitrator's Signature

Dr. Richard E. Weber
j

Date of Decision: August 10. 1992
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The Claimant requested, by letter dated Deuaaber 9, 1991, a postponement of
the hearings scteduled for January 8 and 9, 1992 to allow Claimant to
ccnplete discovery. The panel granted Claimant's request and aooooged a
$1,000.00 postponement fee to be borne equally by ***** of the parties*
Therefore, each of the parties is inoccrnod a postponement fee of $250.00.
Dean Witter and Gruntal paid <•>****• |>«'"'*_i<m of ***** fee. However, Claimant did
not pay her portion of the fee.

Pursuant to Sect-ton 43c of the Code of Arbitration Procedure, the following
Fbrum Fees are assessed.

1. claimant is aaaoooed a nan-refundable filing fee of $250.00.

2. Claimant deposited $1,250.00 with the NASD anri will receive a
credit for that amount. Claimant is entitled to a refund of
$750.00.

3. Fbrum fees in the amount of $10,000.00 for 10 sessions at $1,000.00
per session are to be borne by Respondent Qtuntal.

4. therefore. Respondent nfrill pay to the NASD the sum of $9,250.00 to
represent forum fees and shall pay Claimant $750.00 to reimburse
Claimant for Claimant's hearing session deposit.

Fees are payable to the National .Association of Securities Dealers, Inc.

Richard H. Vallario, Esq. - Chairperson/Public
Dr. Richard E. Weber - Public
Stephen J. Storen - ~ Industry

Concurring Arbitrator's Signature

Stephen J. Storen

~»
Date of Decision; August 10.


