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NATTCNAL ASSOCIATION OF SECURITIES DEALERS, INC.

In the Matter of the Arbitraticn Between

91-01420

Claiment, Eata L. Matchik was represented by Maxk D. Chester, Esq. of
Gallagher & Kermedy, Phoenix, Arizona.

Respondent, New York Life, Inc. was represented by Alan R. Taxeryan,
Enq. of New York Life, New York, New York.

Respondent, Joel Shapiro appeared pro se in this matter.

CASE THPORMATION

The Statement of (Nlaim was filed with ths National Association of
Securities Dealers, Inc. ("NASD") cn May 6, 1991.

Claimant, Fate L. Matchik's Submissicon Agreemsnt was' signed cn March 15,
1991,

Respondent, New York Life, Inc.A's Sulbmission Agreement was signed on
Angust 19, 13991 by Rcbext W. Galler. ,

19 Respondent, Joel Shapiro's Submission Agreement was signed oo August 22,
91.

A Statepent of Answer was filed with the NASD by Respondent, New York
Life, Inc. o August 20, 1991.

A Statement of Angwer was filed with the NASD by Reepondent, Joel
Shaprioc cn Auguet 23, 199%1.

The hearing date was Octcber 26, 1992 and the hearing lasted for three
(3) seasicns. '
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Tha hearing locationm was Scottsdale, Arizena,

(laimant, Kate L. Metchik, ("Matchik®) alleged that Respondent New York
Life, Inc. ("NYL"), and Respcndent Joal Shapizo ("Shapiro®) while emploved as
a NYL representative, breached their fiduciary duties, engagedi in actual and

canstructive fraxi and invested Metchik's fimda in tmsuitable investments.
mmmmmaw-smwmwm

' Mainstay Funds. ("MacKay-chields")

Metchik alleged that Shapire induced her to purchase bac-Kzy Shields by
representing that the safety of her principal was guaranteed, that shs would
receive a high monthly income and that the investment was subject to little
or no risk. According to Metchik, Shapire immacurately stated her net woxrth
to be §300,000 in cash and an additicoml $50,000 in assets oo her applicatiom
for the MacKay-Shields Fund, in order to insure that she would be approved
for tha junk bond investment. In addition, Metchik assertad that Shapiro
falled to inform her of the investment's contingent deferred sales chaxrge and

failed to provide her with a prospectus or any literature either prior to or
at tha time of the asale.

Metchik contendad that her investment diminished by $43,448,48 in leas
than fifteen momths and that she was assessed $7,251.52 in vnauthordized
camissions. Matchik also alleged that NYL, in addition to its direct
1liabdlity camused by its own acts and axlssions is individmlily, isputedly,
derivatively and vicariously liable for the varicus acts and aniasions of

misrepresentaticn,
Arizcoa Revised Statntas Annctated Secticna 13-2301 and 13-2314(2) .

In its Statement of Answer, NYL denied all of the allegations contained
4dn tha Statemsnt of Claim. NYL alleged that Metchik ves a wall-informsd
investor who authcrized and subsequently ratified her $220,000 investmsat in
MacKay-Shields. In additien, NYL. asserted that Metchik's expressed
investment cbjective matched the Fund's investment chjective and upon signing
the application for the Fund, Metchik acknowledged that she understood the
cbjectives, risks anxi expenses associated with tha Fund. NIL further alleged
that Shapirc emplicitly told Metchik that there was a deferred sales charge
comected with the Fund. Also, NYL assarted that the dacline in value of tha
und was prevalent through the industry for high yield corporate bonds, and
was not dus in any way to the cperation of tha MacKay-Shields Aumnd.

NYL contendad that Metchik ratified the purchase as she received monthly
statsments from the Fund, detailing the performamce of her shares. Lastly,
NYL specifically denied the claims of fallure to supervise Shapiro and it
asserted that it acted in conformity with the high ethical standards with
which it has always cperated.
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In his separate Statement of Answer, Shapirv denied all of the
allegations ccutained in the Statemmt of Claim. Specifically, Shapiro
denied ever telling Metchik that the safety of her principal was guarantsed,
Shphoalmshmmtﬂmmdimuimﬁthmmww
assets, he understood that she had 3300,000 to invest. Shapiro also asserted
that ha did inform Metchik about the deferred sales charge and the §7,251.52
ig the amomt of tha deferred sales charge, not unmuthorized commissions. In
additicn, Shaprio alleged that Metchik's calculation of har loss is
inacourate in that in December of 1988 a dividend of $5,015 was paid by the
Fund. Lastly, Shapirco denied making any false represemtations,
misTepresentations or omissions or untrue statements.

A=

Metchik, requasted 350,700.00 in campensatory damges, pre-judgemsnt and
post-judgenent interest, costs and attorney's fees, punitive damages in an
amxmt the panel desmed just anxd proper anxd treble damages.

NYL requested that the Statement of Claim he diamissed in its entirety
and that all costs and attorneys' fees incident to this proceeding be
assessed against the Claimant.

Shapiro requasted that the Statement of Claim be dismissed in its

entirety and all costs and attommeys' fees incurred by him be assessed
against the Claimant.

OTEER ISSIES

The parties have agreed that the Jsard in this matter may be exsouted in
counterpart copies or that a handwritten, signed Zard may he enteruad. In
either case, tha parties have agreed to receive conformed copies of the Zemrd
while the criginals remip on file with the MASD.

After tha pleadings, the testimory and the
presented at the hearing and the post-bearing briefs of the parties,
undersigned arbitrators have decided in full and final resclution of
issues submitted for determination as follows:

EEE

1. Respondents, NYL and Shapiro are jointly and sevexally liable fiorr
and shall pay to Metohik the sun of Eighteen Thousand Eighty Three Dollars
and No Cemts ($18,083.00);

2, Metchik's claim for pumitive and treble damages is specifically
denmied and dismissed in its entirety; and,

3. 'The partiss shall each bear their respective costs, expenses and
attorney's fess incurred in this mattar.
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FORIIM FEES

Pursuant to Seatien 43c of the Code of Arbitration Proceduze
MASO shall retain the $150.00 ncn-yefundable claim f£iling fes and the $500.00
hearing sessicn depcsit rrevicusly deposited with tha MNASD by
w.muwmwmmmmmwm
MASD in the amoumt of $500.00. Respondent, NYL is assessedi and shall pay
additicnal Forum Fees to tha MASD in the amount of $500.00. Forum Fees were
calculated at the rate of $500.00 per hearing session for three (3) hearing
Bsasions.

-

. i

Tn addition, the panel has datermined that tha NASD shall retain the
postponement fee previcusly depcsited by Respondent, NYL.

Aditional Farum Fess assessed to the parties are payable to the NASD.
Panal Mesbers Conomrring:

e — s 2o

Public Arbdtrator

Chairperson )
Robert A. Wllisss mzs,m
Panelist o

Fublic Arbitratar

glaiula.? Rovember 30, 1992

Panelist
. Industry Arbitrator

Date Jsmrd Sexved by the MASD: Decembaz 24, 1992




