
H.A.S.D. AWAKD

MATICNRL ASSOCIATION OF ĤLTJRI.'*'* ***•! DEAI£SS

In the Matter of the Arbitration Between

Charles W. Garden

91-01427

of

Barney Harris Upham & Co. , Inc.
John S. DeRosa

Claimant Claries W. Garden ("Claimant") was rrpLTfifntrri ty David M.
Esq. of the law £im of Sonmers, Scbwartz, Silver & ScbMarcz, P.C.

Rjespondenc ^IH*-H Bazney Harris U^ham & Co., Inc. ("3nith Barney")
represenced by inbouse counsel Ectazd Turan, Esq.

Respondent John 2. DeRosa ("DeRosa") ws represented by Francis X. Stone,
Esq.

Statement of naim filed on: May 28, 1991.

Claimant's Submission Agreement signed on: May 20r 1591.

Statement of Answer filed by Hespondent anith Barney on: July 31, 1991.

Respondent "̂"tfrii Barney's g»iHnv<qqingi Agreement signed on: July 31, 1991*

Statement of Answer and rv-imT*-omr»Tai-iTn filed by Respondent DeRosa on: August
6, 1991.

Respondent DeRosa' s g"*̂ "g«-irg< Agreement signed on: August 26, 1991

Hearing ngtgg/g«ygirmf?T February 19, 1992* 2 sessions
February 20, 1992, 2 sessions

June 30, 1592, 2 sessions

location: Embassy Suites, Southfield Michigan
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CASE

alleged that RespcuiBnt Detosa coatantfri dainant via a cold call
and rbH«»ii» opened an account with Respondent Snith Barney. d
further alleged that Reapondaots anith Bamey and DeRosa did not execute
Claimant's «-*•«**«> orders relating to securities of Data Products and Maytag
and that Keeorieat Detosa i* ..... Hrt«1 to aainaat to purcbaae
stocks "ca aargin" and DeRosa *««n«** to tell Oainant that levels of risks
involved in buying securities on aargin were high and inconsistMt with
Claimant's iavesuieut objectives and RMpoodent DaHosa made material
fraduleat «j-«i-»«^<-«/^^ ***™* and that he stated he had " Insider

..... i*^rm«* relating to Polaroid stocfc.

Responteit aaith Barnev ™"i «*•••* •*••« OLaianant did not put in the orders as he
specified and daiaant "placed an order to sell Maytag stock at 253/8 and the
nnrfcet value of Maytag never increased to that point. Respondent antth
Barney further Tn»-iTH-a-ir»>ri that «-*W*T- research departaneat: issued a very
favorable buy xeo-im*nrinf1nn on ft>laroid and based on DeRoaa*s reconneDdaj*an
dainent purchased Polaroid and the assertion that Respondent Dcfiosa advised.
dainant of ^O-JHO infonnation is frivolous. Reepcnc -t Smith Barney
asserted the following affijsative &*—«•*"* statement or claim
state a ^^-^f ratification, no dansgee to dainsnt from action of F'""f ,

Barney or its oployeas and statute of Idadtations. Reqxndent
ir.^ ^ did not have any "Insidar information" on Polaroid or any other

stock and never suggested to daism* otherwise. Resprndent DeRosa further
to dainant by Respoodents wece adqptedr^ w ,,..M>

daiaent. RespcDdeat Dtftosa asserted oauntecclaiins in libel and nder.

dainant requested **** sum of $400,000 in '_Tiii'*g<*HifnTY damages;
interest plus attorneys' fees.

aespoadant Sndth Barney requested all ^^-ima by daisaat be discissed and
costs be awarded.

Sespoodaat Dtftosa requested: 1) all ^ »•**"• by dainant be denied. 2) an
award equal to Respondent Drftosa'a out of pocket costs and expaises to defend
against daisant's "i**™ 3) an award of ™~"*T**1 arftwl damages 4) punitive
damages 5} award of costs and attorneys* fees plus interest.

The r̂ T-M**!? have agreed that the Award in this natter may be executed in
counterpart copies or that a hanc*«ritten, signed A*rd may be entc^i-
either case, the parties have agreed to receive ccofarmed copies of the
wnile the originals remain on file with the NRSD.
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After f^na^^^^Tyj the pleadings, the testimony and the evidence presented at
post >"*«^rhj sutsttlsfliGQfl, *"*** undersigned arbitrators has

final Troolntlon of the igg™* sutnitted far determiiia-
tica aa

1. All r»i«<TfMi by naHtn^i^ against Respondent DeBosa be and hereby are

2. Hespoodeat arith Barney be a*** hereby is liable and snail pay to tbe
Claimant the sun of $6,250.

3 . All counterclaims by Respondent DeSosa be and hereby are dpnipri in their
entirety.

4. Sirh party ah»n VMMT- ^^•^•r respective costs, inchvUng attorneys* f

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following Ptan^tm Fees are

6 inmrlrnn x $750 = $4500 less hp"-̂ 1"? session deposit of $1400
$3100 net due.

Claimant be ayyj hereby is liable and «h»ii pay to the NASD the sum of $1500

Respondents jointly «*** severally be and hereby are liable and shall pay to
the NASD the sun of $1600.

Ttie NASD qh»-n retain the $200 filing fee previously deposited by na
and $250 filing fee previously deposited by Respondent DeBosa.

Fees are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrator's Signature:
Name ^ Public/Industry

Francis C. Flood,. Esq. Public Arbitrator

Date of Decision: August 26, 1992
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After r^MnHoi^rtg t-ho pleadings, tbe testimony and *** evidence presented
g aw* post linn i i i i y submissions, the ""^"-'Hignipl ariDitrators

and final resolution of the i^mim submitted for determina-
tion aa follow:

1. All f* *«•*!• by Claimant against Respondent DoRoan be and hereby are
-IT*

2. Rftspondftat Smith Barney be and hereby is liable and shall pay to the
Claimant the sim of $6,250.

3. All counterclaim by Respondent DeRosa be and hereby are dpnipri in their
entirety.

4. re»nfr party «h«^t irrvir ^^"r respective costs, •}^^1^v^'<T^j attorneys' f

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following Forum Fees axe aaaeoaed;

6 gflgftlnnfr x $750 = $4500 less ^^••^T«r session deposit of $1400
$3100 net due.

dainant be »™* hereby is liable and ^h*^ pay to tbe NASD the sum of $1500

Respondents jointly and severally be and hereby are liable and shall pay to
the NASD the sum of $1600.

The NASD shall retain, the $200 filing fee previously deposited by riaimnr
and $250 filing fee previously deposited by Respondent DeRosa.

Fees are payable to the National Association of Securities Dealersr Inc.

Concurring Arbitrator's Signature:
Name Public/Industry

"adbert S. HLcfc, Esq. Public Aa±5itrator
Date of Decision: August 26, 1992



Page 3.
Award #91-01427

After r«rma-iffoi"in^ frh^ pleadings, ***** testimony and **" evidence prftBffifftfi at
hearing arvi poat *"••• JTW qtHnH qp^ nnq r frVi» undersigned FI rhitracoL'3 has

la fall and final resolution of the i?*"*** sutmLtted for determina-
tion as follows

1. All ma-i-ma ty ciaisBnt against Respondent Deltosa be and hereby are
in

2. Respcndent: Smith Barney be and her^jy is liable and shall pay to the
dadaant the sun of $6,250.

3 . All counterclaim by Respondent DeRosa be and hereby are dpnipri in their
entirety.

4. siap-h party «*«n bear HWIT respective costs* •inr'1"H'iri? attorneys* fees.

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following Forum Fees are a*»««»««rig

6 sessions x $750 = $4500 less hearing session deposit of $1400 =
$3100 net due.

Claimant be and hereby is liable artH shall pay to the NASD the sum of $1500.

Respondents jointly and severally be and hereby are liable and shall pay to
the NASD the sum of $1600.

The NASD shall retain the $200 filing fee previously deposited by dainsnt
anri $250 filing fee previously deposited by Respondent DeRosa,

Fees are payable to Hw National Agsoriatl"n of Securities Dealers* Inc.

Concurring Arbitrator's Signature;
dame Public/ Indus try

7 '

Joseph, R. Papo Industry Arbitrator

Date of Decision: August 26, 1992


