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NATIONAL ASSOCIATION OF SiJLTJKl'i' I m DEMURS

la the Matter of the Arbitration Between

Q£

Anne Sill
Joan Fox
Barbara Kaluzoy

91-01533

Nane of

Fiscl Securities, Inc.
Jacob Feldman
Jason MacKenzie Securities , Inc.

For daimants: Anne Sill, Joan Fox »™* Barbara Kaluzny were represented by
Gary Saretsky, Esq. and T.iga M. Salvia, Esq. of Hertz p Schram & Saretsky,
P.C., Bloomfield Hills, Michigan.

For Respondents: Fiscl Securities, Inc. was represented by Brian H.
Herschfus, Esq. of Wood & Wbod, P.C., Fannington Hills, Michigan.

Jacob Feldman was represented by Walter L. Baumgardner, Esq. of Mini 111 &
Baumgazdner, P.C., St. ̂ a-JT- Shores, Michigan.

Jason MacKenzie Securities, Inc. was represented by Rex Iamb, XII, Esq. of
St Russell, P.C.

casB

Statement of Halm filed: May 20, 1991.
daimants1 Submission Agreement signed on: August 14, 1990*

Amended Stataoaat of fi«^ filed: July 1, 1391.

Statanent of Answer and Affirmative Defenses filed by Respondent Fiscl
Securities, QIC. on: July 5, 1391*
Motion to Decline Jurisdiction filed by Respondent Fiscl Securities, Inc. on:
JUly 5, 1391.
Respondent Fiscl Securities, Inc. '3 Submission Agreement signed on: July 3,
1991 by David Glencer, President, Fiscl Securities, Inc.

Motion to Preclude Respondent Jacob Felmn's Answer filed by Claimants on:
July 15, 0391*



Nation to Decline Jurisdiction ("Statement of Answer*) filed by Respondent
Jacob Feldman oa: August 6, 1991.
Respondent Jacob Feldman's Submission Agreement signed on: February 12,
1992.

Response to Respondent Jacob Feldman1 s Motion to Decline Jurisdiction filed
ty rna-imanfrg rm* September 17, 1992.

Statement of Answer filed by Respondent Jason MacKenzie Securities, Inc. on:
September 26, 1991.
Respondent Jason MacKenzie Securities, Inc.' s Submission Agreement signed on:
September 20, 1991 by J. Paul Jason, President, Jason MacKenzie Securities,
Inc.

Pre-Hearing Conference: None Held.
Tfrwing Dates/Sessions ; July 9, 1392 for Two (2)

July 10, 1992 for Three (3)
July 20, 1992 for Qoe (1) session

Location: Southfield, Michigan.

GRSE

Claimants Anne Sill ("Sill"), Joan Fox and Barbara Kaluzny (collectively
known, as "Claimants*1) aiiogc^ that Respondent Jacob Feldman ("Feldmon"),
while employed by or acting as an agent for Respondents Fiscl Securities,
Use. ("Fiscl") and Jason JfacKenzie Securities, Inc. (Mason Mackenzie"),
negligently placed Claimant Sill Into investments which ware unsuitable given
Sill's investment objectives and financial needs. Claimants specifically
alleged as follows:

1. claimant Sill's husband, Bernard Sill, had been
Feldman for over 30 years, until his death on February 10, 1389
after a five year bout with cancer;

2* Approximately 3 weeks after Bernard's death, the malimnftfl mat
with Feldman to review bar investment portfolio and told Felcnan
bar investment objectives were to be in low risk securities,
generating monthly *nt*Frrmf a^H having liquidity in rnnn any
emergency arose;

3. Feldban told Claimants that the investments were in good
quality, high yield, safe and secure funds, when in fact the
investments in Sill's portfolio were rnrtniBed primarily of high
risk junk bonds* TJM* i"v^^pli<? t*f**t*t4nmA t->mt following
investiuents: a) Delchester T^WJ Fund; b) Franklin TT^^v^tia Fund;
c) Venture Tnrnne Plus; d) Centrevest; and e) Inter Active
Services?

4. Cn or about May 31, 1989, Feldman strongly i^**m«^iHari the sale
of Sill's investment in Venture Inconpi Plus, a high risk junk hmri
fund, explaining that the junk bend market was depressed and would



ranain so for a r*rm**i rigr-aKi ft amount of time* After the sale,
Feldman reccmDended a-nrf eventually sold Sill an investment in the
Franfclin Age High T-nryma Fund, which ry^nf*-^*** the same type and
quality of hcnria as Venture Tn^nma plus*

5. Feldman *•**««***** stocks to Sill which resulted in Long Term
Capital Loss Carryover? and

6. Feldman was grossly negligent for rg*-*-g'Bnprw^Tig aTV* investing
approximately $304,000.00 of Sill's funds, which represented over
80% of Sill ' s total net worth and for making the above

n total disregard of Sill's investment objectives.

Based * '£»'«" **ho above j>il*ga.fr*rtra*f rnaHTnanj-q asserted an additional
violation of the RIOO act, 18 T7.S.C.

Respondent Fiscl ^*"'*gd H™> Tna^grr4ai aiiflgaMnna of *"*̂  Statement of
and Amended Statanent of naHm f alleging that:

1. At the time of the purchase of the Franklin Age High Tnrrme
Fund, Felcoan was working for Jason Mackenzie, which handled the
entire

2. Fiscl cannot be liable for *-fra earlier *"»"»™aa^H ̂ ma because
Fiscl only came into being and was formed in March of 1389; and

3. Claimants have failed to allege fraud and therefore, cannot
assert a rlnlm for RICO.

Fiscl asserted the following affirmative

1. r*ia4tfiani»iBi statement of fi**™ fa^^^a to aat'ahi H «h any fiduciary
^^^h^p

2. lie rln-JTm are barred by ratification, assumption of risk and
because all transaction were authorized; and

3. Claimants failed to mitigate any.damages allegedly sustained.

Respondent Feldoan rf*»î *rf KH* tna+anHai anaij»4")rma of HM> Statement of
alleging that:

n1. All investiaents by Bernard Sill i^wi'ff done
beta jean Feldran and Bernard Sill, and Bernard Sill made most of his
own <\»rriyrirnnf since Feldman had no discretionary power of the
account;

2. No one could predict *•***> gross ^""î r*iyv>*-crv^ T^n<i misnanageBoent
of *~^* savings »™j IQ»T| ^ayy^^ «n rmq resulting in ^"^^ decreased
value of the investments and nowhere in the offering circular are
the investments railed junk bonds;

3. The investments were appropriate and ccnnl Btfnt with Sill's
investment objectives as she was I'v^Tig for income; and



4. Feldman lnrrmfflrl the -*TV**"|«I investment of Bernard Sill frcm
$20,000.00 to in excess of $300,000.00, and therefore,, would tender
$20,000.00 to the dainants if they will H""" the securities over
to >H« as a result of his alleged gross negligence.

Respondent Jason MacKeozie Horviori **p* m^ter^*1 aiiagaf-innfl of **» claimants'
Claim, aiiggHtig that:

1. Feldman was never axployed by Jason MacKenzie and was only
with it for the period beginning April 15, 1389 and

October 27, 1989;

2* If Feldran met with dainants daju.ua JTmtPly three weeks after
Bernard Sill's death on February 10, 1989, then that meeting
occurred before there was any relationship between Feldman and
Jason MacKenzie i

3. Claimants have elected to retain thff-ir shares in the Franklin
Age High Trw™* Fund, Inc. , have suffered no loss and have ratified
the purchase of the shares;

4. The armanHor^ statement of ^a-im f^ll*** to state a ^la-itn against
Jason MacKenzie iipm which relief can be granted;

5. naH-mamt-g have ratified +*** «-r3mgaf«M rma fytfplaSTiori of aTV* have

waived any «*** ail ^laHmg vjfaich they nay have against Jason
ftfackenzie;

6. Jason tocteizie did not ccmnit or participate in any wrongful
act or f^njgglon regarding n aHj^mt'a and ^*^ no liability to

dainants requested entry of an award jointly and severally against the
Respondents in the sum of $151,566.86 in actual damages and $454,700.58 in
treble damages pursuant to the RICO claim.

Respondent Fiscl requested that the claims asserted against it be
and Ha«4<rf in their entirety*

Respondent Feldmn requested that the Arbitration panel dianiss dainants'
and MIHH 1 1 1 ****" attorneys1 fees sustained in ^^Pormtt of

MacKenzie requested that it be dismissed rum *-HO proceeding
without liability and that it recover its costs and expenses of

reasonable attorneys* fees, *>iin n a^i

Cto. June 17, 1392, the arbitration pwr*1 ruled that the following
ty the payMoa would be denied:

1* dainants ' Motion to Preclude Respondent Jacob Feldnan1 s



Answer;

2. Respondent Fiscl Securities, Inc. 's Motion to Decline
Jurisdiction; and

3. Respondent Jacob Feldman's Motion to peel IP* Jurisdiction.

At *"*v? fraarr-tTvjj Respondent Fiscl Securities r Inc. presented a motion to
at Him clOSe Of r^a-ETnam-a* pTTapcnf fl til"" Of SVidfiDCe. After

that *"̂ "tt Motion to Disniss was granted.

Tbe parties have agreed that the Award in this natter nay be executed in
counterpart copies or that a handwritten, signed /ward nay be entered. In
either case, *-**» parties have agreed to receive conformed copies of the Award
"while the originals remain on file with -the NASD.

After considering **fr*» pleadings, *"**** testimony and *"*"* evidence prmgani-ari at
undersigned axbitrators have ̂ y*̂ ^ in full and final

resolution of ****** issues submitted for Hoi-an̂  nn*"̂  rri as foil emit

1* Respondents Jason MacKenzie Securities* Inc. and Jacob Feldnan
are jointly and severally liable for and Rhnll pay to Claimants
Anne Sill, Joan Fox and Barbara Kaluzny the sum of Seven Thousand
Eight Hundred ($7,800.00) Dollars;

2. Respondent Fiscl Securities, Inc. 's Motion to Dianiss is hereby
granted;

3. ^> â̂ TTBMl̂ t̂t̂  n^«^^tl for AJIIMIJUMI pursuant to ^̂ » RIQO act is hereby
and denied in its entirety? and

4 . T*«» parties gh*n bear **Ĥ T» own costs of arbitration,
attorneys' fees, m*myt for ĤTVM> gpgrij_f^r»any enumerated

herein.

Pursuant to Section 43 (c) of the NASD Code of Arbitration > Procedure,
Respondents Jason *fc*r.»«H* Securities, Inc. and Jacob Feldnan are jointly
and severally liable for and shall pay to claimants Anne 51,11, Joan Fox and
Barbara Kaluzny the sun of $250.00 as rednfauxsement of *+** non-refundable
filing fee previously paid by the dainants.

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following Forum Fees are assessed: Six (6) sessinn* x $1,000.00 a $6,000.00.

The National AflancrlnHon of Securities Dealers, Inc. ("NASD") shall retain
the "i**™ filing fee of $250.00 and refund the hfvrrlng session deposit of
$1,000*00 previously deposited by the Claimants . Respondents Jason MacRenzie
Securities, Inc. and Jacob Feldnan are jointly and severally liable for and



shall pay to NASD the sum of $6,000.00 as forum fees.

Fees are payable to the National Association of Securities Dealers, lac.

nrmrs im> i MS

Dated:

Harry A. Carson
Harry A.Tarsa5̂ Sq̂ ""
Public Arbitrator

Thorns
Industry Arbitrator

Date of Service on Parties:

in September 10. 1392
K±±-LftĤ nw*RF"̂ ^̂ ^̂ ^̂ ^̂
Public Arbitrator

C. Girardot September 9, 1992


