N.A.S.D. ANARD
. NATTCMAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitraticn Betwesn
Name of Claimantcs
Amme Si11
Joan Fox
Barbara FKaluzmy

91-01533

r“i

- Name of %ﬁs -

Fiscl Securities, Ine.
Jacch Feldman
Jason MacKenzie Securities, Inc.

q

Claimants: Amme Sil1l, Joan Fox and Barbars Kaluzny were represented by
Gary Saretsky, Esg. and Lisa M. Salvia, Esq. of Hertz, Schram & Saretsky,
P.C., Bloaxfield Hillsg, Michigan. i

. For Respondents: Fiscl Securities, Inc. was represented by Brian H.
, Herschfus, Exjy. of Wood & Wood, P.C., Fanmingtom Hills, Michigan.

Jacch Feldmean was represented by Walter L. Bmumgardner, Esq. of Masilll &
Baungardner, P.C., St. Clair Shores, Michigan.

Jasm-mie Securities, Inc. was represented by Rex Lamb, ITI, Esq. of
Smnith, Grambell & Russell, P.C.

|
| Statement of Claim filed: May 20, 1991.
‘ Claimentg* Sulxrission Agreement signed cn: 2angust 14, 1990.

Amended Statement of Claim filed: July 1, 1991.

Statemmt of Answer and Affimmative Defenses filed by Respandent Fiscl
Sacurities, Inc. om: July 5, 1991.

Motion to Decline Jurisdiction filed hy Respondent Fiscl Securities, Inc. cms
July 5, 1991.

Respondent Fiscl Securities, Inc.'s Sulmission Agreement signed cn: July 3,
1991 »vy David Glencer, Pregident, Fiscl Securities, Ina.

Moticn to Preclude Respondent Jacch Felman's Answer filed by Claimamts on:
July 15, 1991.




Moticm to Decline Jurisdictienm ("Stacement of Answer®) filed by Respondent
. Jacch Feldman cn: Aunqust 6, 19391.

Respondent Jacch Feldman's Submission Agreement signed cn: Pebruary 12,
1992.

Response to Respondent Jacch Feldman's Moticn to Decline Jurdisdiction filed
by Claimants cn: September 17, 1992.

Statement of Answer filed by Respondent Jascn MacKenzie Securities, Inzs. on:
September 26, 1991.
Respondent Jascn MacKenzie Securities, Inc.'s Submisgion Agreement signed om:

Septamber 20, 1991 by J. Paul Jascon, Fresident, Jason MacKenzie Securities,
Ine.

Al

: - TRPCRMATTON

Pre-Hearing Conferenca: Nona Hald.

Hearing Dates/Sessicns: July 9, 1992 for Two (2) sessicns
July 10, 1992 for Three (3) seasicns
July 20, 1992 for One (1) session.

Heaxring Locaticn: Southfield, Michigam,
CASE STMMARY

: Claimants Ammea S111 ("Si1l1"), Joan Fox and Barbara Faluzmy (collectively
- kncwn as "Claimsnta¥) alleged that Respondent Jacch Feldman ("Feldmsn®),
., while employed by or acting as an agent for Respondents Piscl Securities,
Inc. {(*Piscl") and Jason MacKenzie Securities, Inc. (“®Jascn MacKenzie®),

negligently placed Claimant Sill into investments which were wmsuitable given

8ill's investment cbhjectives and financial needs. Claimants specifically
alleged as followa:

1. Claimant 5111's husband, Bermamnd Sill, had beem rq::’asmtﬂdby
Feldomn for over 30 years, until his death oo Februaxy 10, 1989
after a five year bout with cancer;

2. Approximately 3 weeks after Barmard's death, tha Claimants met
with Feldmmn to review her investment portfolio and told Feldman
her investment cbiectives were to ba in low risk securities,
gmerating monthly income, and having liquidity in case any
anergency arcse;

3. Feldmn told Claimants that the investments were in good
quality, high yield, safe and secuxre funxis, when in fact the
investments in Sill's portfolic were camosed primarily of high
risk jumk bonds. The portfolio contained the following
irvestments: a) Dalchaster Bend Funwl; b) Franklin Inooma Fumd:

c) Venture Incane Plus; d) Centrevest; and ) Inter Active
Services;

4. On or about May 31, 1989, Paldman stromgly recamnended the sale
of £ill's investment in Venture Incame Plus, a high risk junk bond
. fund, explaining that tha junk boxl market was depressed and would




ramain so for a considerable amxmt of time. Aftes the sale,

. Feldman recommended and eventually sold Sill an investment in the
Franklin Age High Income Fimd, which contained the zsame type and
quality of bends as Venture Incoms Plus;

5. Faldman recamended stocks to Sill which resulted in Lemg Term
Capital Loss Carryover; and

6. Feldmn was grossly negligeat for recammending and investing
approdmately $304,000.00 of Sill's funds, which represented over
80% of Sill's total net worth and for making the above
recannendations in total disregard of Sill's investment cbjectives,

- Based upon the above allegaticns, Claimants asserted an additicmal claim for
© = - - “Yiolation of the RTCO act, 18 U.S.C. 196%-1968.

Respondent Fiscl denied the material allegations of the Statememt of Claim
and Amended Statement of Claim, alleging that:

1. At the time of the purchase of the Franklin Age High Income

Fund, Peldran was working for Jason MacEenzie, which handled the
entire transactcicon:

2. chlmntbeliahlefcrtheearue:mmbm
Piscl only came into being and was foxmed in March of 1989; and

- 3. d.admtshavufailedbaalléaf:uﬂandthereﬁm.cmot
. : agsert a claim for RICO.

Fiscl asserted the following affirmative defenses:

1. Claimants' Statement of Claim fails to establish any fiduciary
relaticnship between Claimants and Fiscl;

2. The claims are barred by ratification, assumpticn of risk and
because all transaction were authorized; and

3. Cajimsnts failed to mitigate any.daages allegedly sustained.

Respondent Feldman denied the material allegations of the Statement of Claim,
alleging that:

1. ALl investments by Bernmard Si11 were dome after mutual decision
hetwesn Feldmam and Bermard Sill, and Bermard 511l made most of his

o decisions, since Feldman had no discreticmary power of tha
account;

2. Mo aoe could predict tha groas incompetence and ndsmanagement
of tha savines and loan associationms resuiting in the decreased

value of the investmnts and nowheve in the offering circular are
the investments called junk bondag;

3. The investments were appropriate and consistent with Sill's
. investment cbjectives as sha was looking for incaoms; and



i
!

4. PFeldman increased ths initial investment of Bernard Sill fram
$20,000.00 to in of $300,000.00, and therefcre, would tender
$20,000.00 to the Claimants if they will twrm tha securities over
to him as a result of his alleged gross negligence.

Respondent Jason MacKenzie denied the material allegatioms of the Claimants'
Claim, alleging that:

1. Feldman was never amloyed by Jascn MacKenzie and was cnly

associated with it for the period beginmning 2April 15, 1589 and
ending Octcber 27, 1989;

2. If Feldman met with Claimants approximately three weeks after
Bernard Sill's death oa February 10, 1989, tham that meeting
Jascn MacKenzies

3. CQlaimants have elected to retain thedr shares in the Franklin
Age High Incane Fund, Inc., have suffered no lcss and have ratified
the purchase of tha shares;

4, The Amended Statement of Clajm failed to state a claim against
Jascn MacKenzie upon whick relief can be granted;

S. ﬂaimtshannﬂfiadthamﬂmmlmedofandhave

mivedanyandallclaimvd:icb.theymy against Jasco
Mackenzie; and

6. Jason MacKenzie did not coamnit or participata in amny wrongful

act or cmission regarding Claimmmts and bhad no liability to
Claimants whatsoever,

e e

Claimants requested entry of an award jointly and severally against the
Respondents in the sum of $151,566.86 in actual dammges and $454,700.58 in
treble damaqes pursmomt to tha RICO claim.

Raspordient Fiscl recuastad that tha claims assertsd against it be diamissed
and demied in their entirety.

Feldmn requested that tha Arbitration panel dlamiss Claiments'
claim and sward him attcrneys' fees sustained in defense of this claim.

Respondent Jason MacKenzie requested that it be dismissed from the procseding
without liability and that it recover its costs and expemses of defense,
including reascnable attorneys' fess, from Claimants,

RRED & DECIDED

On Jme 17, 1992, the arbitration panel ruled that the following moticns
presentad by tha parties would be denied:

1. Claipmnts' Motiom to Freclude Respondent Jacch Feldman's



Answex;

. 2. Raspendent Piscl Securities, Ine.'s Motiom to Decline
Jurisdiction; and

3. Respondent Jacch Feldman's Moticm to Decline Jurisdictiom.

At the hLearing, Respondent Fiscl Securities, Inc. presented a motiom to
dismiss at the close of Claimemts' presentation of evidence. After review,
the panel detemmined that the Motica to Dismiss was granted.

The parties have agreed that the Award in this matter may be emcuted in

coumterpart coples or that a handaitten, signed Award may be entered. In
e either case, ths parties bave agreed to receive confocrmed copies of the Jaard
- = -~ "ghile the originals remain on file with-the NASD.

ANARD
I
After considering tha pleadings, tha testimomy and the evidence presented at
the hearing, the undersigned arbitrators have decided in full and final
resolution of the issues submitted for determination as follows:

1. Respondents Jason MacKenzie Securities, Inc. and Jacch Feldman
are jointly and severally liable for and shall pay to Claimants
Anne Sill, Joan Fox and Barbara Kaluzuy the sum of Seven Thousand
Eight Iundred ($7,800.00) Dollars;

. 2. Resspondent Fiscl Securities, Iné.'sbbti:ntol:ianissishe:eby
granted;

3., Claiments' claim for damages pursuant to the RIOO act is hereby
diamissed and denied in its entirety; amd

4, The parties shall bear thair own costs of arbitratiom,
including attorneys' fees, except for thnse specifically enmmerated
berein.

II:i-—: -
SRR

Pursuant to Section 43(c) of the NASD Code of Arbitzation: Procedure,
Respondents Jason MacKenzie Securities, Inc, and Jacch Feldman are jointly
and severally liable for and shall pay to Claimants Amme Sill, Joan Fox and
Barbara Kalizny the sum of $250.00 as reimbursement of the nm-refundable
filing fes previously paid by the Claimants,

FORM FERS

Pursuant to Section 43(c) of the Code of Arbitzaticn Procedure, the
following Forum Fees are assessed: Six (6) sessions x $1,000.00 = $6,000.00.

The Natienal Association of Securities Dealexs, Inc. ("MASD®) shall retain
the claim filing fes of $250.00 and refund the hearing session deposit of
$1,000.00 previcusly deposited by the Claimants. Respondents Jason MacKenzie
. Securities, Inc. and Jacch Feldman are jointly and severally liable for and




shall pay to NASD the sum of $6,000.00 as forum fees.

Fees are payable to tha Natiomal Associaticn of Securities Dealers, Inc.

OONCORRING ARRTITRATURS' SIGNATURES

A. Carson
Harry A. r .
Public Arbitrator
Chairperson

Ellis Brownstein
H11s Erowmstelin
Public Arbitrator

m % Glrardot

Incustry Arbitrator

Date of Service cn Parties:

Datad:

September 8, 1932

10 92

September 3, 1992
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