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NATTONAL ASSOCTATION OF SECTRITTES DEALERS

In the Matter of the Arbitration Between
Naps of Claiment

Faith M. Bughes (formally Faith M.
Coldwall)

and _ - 93-01552
Name of Reepondents |

Shearacss Lehman Brothexrs, Inc. £/k/a
E.F. Butten & Co., Inc. and Cavid Lee Saalsy
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Claimant was reprasented by Robert D. Mitchell, Esg. of Galbut & Associates,
Phoentx, Arizcooa.

Respondents were representad by Jesse B. Simpscn, Esq. and Rcbext F. Rocs,
Eag. of Lewis and Roca, Fhoenix, Arizcpma,

Ths Statement of Claim was f£iled oo or about May 21, 1991, The amended and
Restated Statenant of (laim was filad an or about August 20, 1991,

Claimant's Submission Agreement signed oo April 23, 1991.

Respandents Shearsom Lebmen Brothers, Inc. and David Lee Hasley filed thedr
Rasponse to Zmmvied and Rastated Statemsnt of Claim ano or about Septesber 23,
1991. '

. Shearscn Lebomm Brothers, Inc.'s Submission Agreement sigoed oo
July 8, 1991 by Maxry E. Reisert.

Respondent David lee Bealey's Submission Agresment signed co Septesher 26,
19%1.

A pre-hearing couference was hald on Wednesday, March 4, 1992, presided over
by ™hams Tobin, Esq. and Robert A. Williams lasting cne (1) sessicn. The
parties agreed that this session would be presided over by tha two public
arbhitrators without an indugtry sxbitrator preseat.

A pecond pra-hearing conference was hald on Tueseday, March 10, 1992, presided
gver by the undergigned arbitration panel lasting ona (1) session. :
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Tha hearing wes held on Wednesday, March 11, 1992 for two (2) sessicos,
Thursday, March 12, 1932 for three (3) sessicns, Friday, March 13, 1992 for
three (3) sessicns, Saturday, March 14, 1992 for three (3) sessicns, Sunday,
March 15, 1992 for two (2) sessions and Mooday, March 16, 1992 for two (2}
seasions in Scottsdale, Arizona for a total of seventeen (17) sessions.

Claimant alleged tlat her accounts were mishandled and cinomed by tha
Respondents; that all of the investments in her acoomts were unsuitable fox
har in light of her investmant cbjectives and needs; that Respondents!'
condict viclated applicable and MASD rules, rule 10() (5) of tha
Securities Exchange Act of 1934, and, tha federsl and Arizona RICO gtatutes.
Claimant further alleged that the Respondents did not fairly deal with har
and charged unfair and exessive comissions and that thedir oconduct
comstitutsd common law fraud; iotenticoal misrepresentation; hbreach of
fiduciary duty; and intenticoal infliction of emotional diatress. Claimant

investad in limited partnarships, bond mutual funxis and Unit Iovestment
Trusts.

dmied the alleqations set forth in tha Amanded amxi Restated
Statament of Claim. Respondents specifically stated that the investments
were suitable for tha Claimenr in light of her investment cbjectives, all
material risks were disclosed to the Claiment, that the accounts were not
churned, that the costs of the investments were carefully discussed with the
Claiment, and that the illiquid natire of certain investoaots was discussed
with the Claimant pricer to the investment. Respondents further stated that
most of the investments all performed according to expectaticms. Respondents

asserted the following atffirmtive defenses: ratificaticn, waiver, estoppel,
and laches.
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Claimmnt requested an aamrd in the amoumt of $5272,979.23 in caspmsatoxcy
dzmges, a xeturn of tha $37,652.39 in camniasions charged, trebls damages

o A.R.S. Sen. 13-2314, pumitive daomges in the amumt of
$250,000.00, unspecified dmmges for pain and suffering and emcticnal
distress, pasi:-m.:lintm-t, attorney's fess and costs, incluwding expext
witneas fess.

requested that the claims asserted against them be diamissed and

Respondents
that they be asmxded their reascnahle attorney's fees and costa.
OTHER ISSTRS CONSIDINED & DECIDED

After hearing the arguments of the parties regarding the Motion to Dismiss
Jeffrey Bughes as a party claimesnt in this matter during the conference held
on March 4, 1992, Arbitratcrs Tobin and Williams unanimously ruled to diamiss
Mr. Bughes as a party claimant.

After hearing the argunents pressnted by the regpective parties regarding
Respondents' motion to exlwds testimmy coocerning polygzaph tests, the
moticn was granted and the evidence concerning polygraph tests was excluded.




A:tbemlusimoftbeeladnﬁnt‘scaseinchief. Respondents asserted a
Motion for a Directed Verdict concermning the allegacions of amotional

discreas. After considaring the arguments rresentad on behalf of the parties
the panel denied the motion.

The parties have agreed that the Zeard in this matter may be exacutad in
counterpart oopies or that a hanckeritten, signed /smrd may be entexed. In
either case, tha parties have agreed to receive conformedd coples of the maxd
while the oxiginal (g) remmin i file with tha NASD.

After ocnsidering the pleadings, tha testimomy, and the evidence presented at

_ . —+tha bearing, tha undersigned arbitratcys have decided in full and final

reaclution of tha issues submitted for detesmination ag follows:
1. faspondents Shearson Lelman 2rothers, Ioc. and David L. Healey
shall be and hereby are jointly and severally liahla for and

shall pay to the Claimant Faith M. Bughes the sum of
$43,000.00.

2. Each party shall bear its cwn costs, expemaes and attorney's
fess inourred in this mattar not specifically emmerated
herein,

3. No punitive damages awarded herwin.
PORIM FEES
Pursuant to Section 43(c) of the NASD Code of Arbitration Procedure, the

Natiomal Asgociation of Securities Deailers, Inc, ("MASD") shall retain the .
ncm-refundable filing fee in the amount of $200.00 and shall retain/refimd .

the bearing session deposit in the amount of $750.00 previously deposited
with tha NASD by the Claimemt. Claimant shall pay to tha NASD the sum of
£7,750.00 as forum feas. HRespondents Shearson Lelpmm Brothers, Inc, and
David L. Hemley sball be and heteby are jointly and severally liahle for and
shall pay te the NASD the sum of 58,500.00 as forum fees., Forum feas are
calculated at the rate of $1,000.00 per hearing session. Fees are pmyshls to
the Matiooal Association of Sscurities Dealers, Ino.

Dated:

- Lo B2 r——;?

m Public Arbitrator
Aresw L 1493

Robert A. Williama
Public Arbitrator

Lecny G. Mackey
Industry Arbitrator
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At the conolusion of the claimamt's case in chief, Respondents assarted a
Moticn for a Directed Verdict concerning tha allegaticns of emotional
distress. After considering the argumsnts presented on behalf of the parties
the panel denied the motion.

The parties have agresd toat the fsmard in this matter may be exsouted in
counterpart coples or that a handwritten, signed Jsmrd may be emtared. In
either case, tha parties have agresd to receive conformed copies of the amrd
while the criginal (s) remmin on file with the NASD.
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1. Respondents Shearson Lehtem Brothers, Inn.andnavidr..ﬁaaley
aball ba axi herely are jcintly and severally liable for and
shal]l pay to the Claizent Faith M. Hughesa the sum of
$43,000.00G.

2. Each party shall besar its o costs, expenses axxi attcruey's
fess incurred in this matter not specifically anmearated
berein,

3. Mo punitive damages mmrded herein.
PORIN PEES

Pursuant to Section 43(c) of tha NMASD Coda of Arbitaxation Procedure, the
Mational Association of Securities Dealers, Inc. {"NASD") shall retain tha
non-refundable filing fee in the amomt of $200.00 amxi shal)l retain/refund
tha hearing session depogit in the smomt of $750.00 previcusly deposited
with the NASD by the Claimsnt. Claimsmt shall pay to the MASD the som of
$7,750.00 as form fess. Respondents Sheaxrson Lebman Brothers, Inc. aod

ba and harely are jointly and severally liable foxr and
shall pay to the NASD the sum of $8,500.00 as forum fees. Forum fess are
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Industzy Arbitrator




