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NATTICMNAL ASSOCTATION OF SECURITIES DEALERS

In tha Matter of the Arbitratcicn Betwesn

Nane of maimtssz

. Fred W. Albexr

91-01817

Name of wtgs!

Prudential-Bache Securities Inc, n/k/a
Prudential Securities Incorporated
Bch Brown

Robert Buigins

For Claimant: Fred W. Alber was representad by Lawrence R. Galber, Esq. of
Beigel & Sandler, Ltd., New York, New York.

For Reepondents: Prudential-Bache Securities, Inc., n/k/a Prudential
Securities Incorporated, Robert Budgins and Bob Erown were represented by
Terry Ross, Esq. of Keesal, Young & Logan, Long Beach, Califcornia,

SR IRFoRGTTON

Statement of Claim £iled: Jume 11, 1991
Qlaimsnt's Subxmigsion Agreemsnt signed on: Jima 3, 1391

Joint Statement of Answer filed by Raspandents Priddential-Bache Securities

Respandent Prudential Seaurities Incorporated's Submission Agresment aigoed
(= . 1] Septemmber 4, 1991 by Peter M. lynch, EBranch Manager, Prudential
Securities, Albuquerque, New Maxico.

Respondent. Bob Brown's Submissicn Agreement signed on:  September 11, 1991
Respondent Robert Budging® Submizsicn Agreement signad can: Septembexr 4, 1991




Fre-Hearing Conference: None Bald

Hearing Dates/Seesicns: December 3, 1991 for o—wo (2] sassicps
Decazber 4, 1991 for tihree (3) sessions
Decamber 13, 1991 for two (2) sessicns

Hearing Iocation: Albxuerque, New Maodico

Claimant Pred W. Alber ("Albexr®) alleged that Raspondent Bcb Brawn ("Brown®)
and Fobert Hudgins ("Hixigins®), while employed by or acting as an agemt for
Respandent Prudential-Bacha Sacurities, Inc., now known as Prudential
Securities Incoxpoxated ("Prudential"), misrepresented and/or failed to
discicse the risks cf tha following inmvestments:

1. Prudemtial-Bache Energy Growth Fund II, a limited partnership;
2. Prudential-Bache Energy Growth Fund IV, a limited partmershlp;

3. Prudential-Bache/Fogelman Harbour Town Properties, a limited
partnarship;

4. VMS Mortgage Investors Aund;
5. Prudential-Bache Energy Incame 22, a limited partnership;
6. Fogelman Securwd Equities I, a real estate limited partnership;

7. RAC Mortgage Investment Corp., a real estats invegtment trust;
and

8. MDC Asset Investors, Ihc., a real estats investment trust.

In addition, Alber alleged that the investments were unsuitable given his
peracnal situvation and stated cbjective of safety of principal and that the
Respondents falsified information on his new acoount form and partnership-
forms. Bapead wpon the above allegations, Alber asserted claims for
securities fraund pursuant to Section 10(b) of the Securities Exchange Act of
1934 and Rule 1llb-5 pramjligated thermmnder; common law frand; breach of
fiduciary duty; negligences; viclation of industry rulee; hxeach of cemtract;
viclaticn of the Racksteer Influsnced and Corrupt Crganizations Act (RIOO);
and for respondeat superiox.

Prudential, BHudgins and Brown denied both generally and
specifically tha entire thrust and all substantive allegaticons of tha
Statement of Claim, alleging that:




;‘”

Clainemt Alber requastad entry of an awmxd against Respondants for
compensatery damages in an amount to be determined at hearing, trebled under
interesat at tha appropriate statutory rate from March, 1988 to the
data of the decisicn in this matter, trebled under RICO; attommeys* fees,
costs and openses; unspecified pmitive demages; and such cther relief as

RIOD);

1, Alber hag failed to state facts sufficient to give rise to a

cause of acricn against respendents upon which relief can be
granted;

2. Alber spacifically authorized, fully discussed and wes fully
mmre of tha rigks of the transactions mada in his accoumt;

3. Alber has waived rights and is estcpped frxm making bis claims

becauss of hig acceptance of the investment stratsgies exployed in
his accoumt and his failine to camplain even after recaiving
mxthly statements and confirmmation slipes

4. Prudential had a valid systsii of control over its employees

and, at all times, acted in a proper ami adequate supexvisory
capacity over theam

S. The damaces suffered, if amy, were tha result of other causes
tmtmmegedintheStlmtofﬂaim

6. Alber failed to miticata dameges;

7. Alber participated in all investment decisions and therefore,
if they were inappropriate, he is tainted with unclesn hands and ia
in pari delicto;

8. Alber expressly crdered, approved, authorized, participated in,
and ratified the transacticpns omplained of and is precluded from
recovery; and

9. All risks concerning ths Lmvestments in Alber's acoount ware

known to him and he knowingly, willingly and volumtarily assumed
thone risks.

e e

tha Panel desmmd just and proper.

Respondents Prudential, Budging and Brown requested that the arbitraters demy
all claims.

OTHER ISSTER CUNSINES

The parties have agreed that the Award in this matter may be exscuted in




counterpart copies or that a bandritten, signed Zerd may be entsred. In
either case, the parties have agreed to receive conformed copies of the Zswaxd
while tha ariginals remin on file with the NASD.

At hearing, Clajmant Alber withdrew his claims concerning the investnents in
RAC Mortgage Investment Corp. and MDC Asset Investors, Inc. Respondents
cansented to tha withdrmwal of these claime.

After considering the pleadings, the testimony and the evidence presanted at
the hearing and post hearing suknisSions, the undersigned arbitrators have
decided in full and final resolutim of the issues sulmitted for datexrmina-
tice as follows:

1. Respondent Pridimtial-Bacha Securities, Inc., now known as
Prudential Seauritiss Incocrporated i3 liable for and shall pay to
tha Claiment Fred W. Alber tha sum of $32,500.00 plus intarest at
the rate of 15% per amxun from tha date of sexrvice of the
until the ssard is paid;

2. BPRespoxdent Robert Bixiging is liable for and shall pay
Claimant Fred W. Alber the sum of $12,500.00 plus interest at

|

rate of 15% per aonum from the date of service of the awerd wmtil
the awaxrd is paid;

3. Respcndent Bob Brown is liable for and shall pay to Claimant
Fred W. Albar the sum of $12,500.00 plus interest at the rata of
15% per anmmm from the date of sexvice of tha asard

ig paid;

umntdl
4, All claims for pmitive damages and for RICO viola
dmmous are herwby dismissed and denied in their entirety; and

Pursuant to Section 43(c) of the Cods of Arhitration Procedus, tha

following total Forum Fees are assessed: Seven (7) szessions x £600.00 =
$4,200.00

The Naticoal Associaticn of Securities Demlars, Inc. shall retain the claim
filing fee of $250.00 and refimd the hearing sessicn deposit of $600.00
previcualy depasited by the Claimant Fred W. Alber. Respondent Prucantial-
Bacha Securities, Inc., now known as Prudential Securities Incorporaced, is




liable for and ghall pay to the MASD forum fees in the sum of $4,200.00.
Fees are payable to the National Association of Securities Dealers, Inc.

BX T ARETTRATION DAL

Dated:

Clinton W, E March 6, 1932

_,_:Eublic A:b:l.mtu:

F. March GI 1992
Public Arbitrater

Mike Edward Mimovich March 6| 1992
ks BRard Wmovica
Industry Arbitrator
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