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CASE SUMMARY

Claimants, the co-trustees of the Pensiom Plan, alleged that they were
ineperienced imvestors when in 1988 they instructed Respondent, Martin, the
account executive at Respondent, PainsiWebber, who handled their accoumt, that
canly safe and secure baxls were to be purchased by him for the Pension Plan
accounts. Claimants alleged that despite their jolnt instructions and
Martin's representations and promises, Martin embarked upon an investment
strategy which involved the investmsnt of the bulk of the Pensicn Plans'
available funds in Corporate Income Funds High Yield Series 15 through
Series 26 as well as corporata "J4umk bomddg®: MGM/UA; Carter Haley BHale;
Pacific Lumber; RJR Holdings and Service Merchandise. Claimmts further
alleged that the Corporate Incame Furkds were a trust ocoxpriszed of various
corporate "junk boxig®, that they were not triple "A® bond investments and
that the trusts were unmanaged in that the securitiea ware purchased and held
in the trusts until maturity or default, regardless of the availability of
any financial infeemation to any prudent investor which would warrant the.
sale of the security to any prudent investor. Claimmmts further alleged that
Conourrent with the investment in the Corporate Incame High Yield Series,
Martin also purchased the zero coupon or stripped bonds issued by U.S.
GCovernment agencies, many of which had maturity dates extending wall beyond
the targeted retirament date. Clajmants comtended that Martin falsely
represented to them that the quality of the securities in the funds were
safe, secure and fully capeable cf mseting Claimants' needs and that at no
time 4did Martin disclose to Claiments that there was a high degrea of risk
assoclated with those investments, namely tha high rate of default and the
inability of certain corporaticos to cbtain refinancing of the indebtadness
and the comsequences thareof. Claimants stated that Respondents falled to

ecopania climate in 1990, Martin still recommended no change in the
investment stratagy causing c<laimants losses. Claimants stated that
Respondents actions oonatituted the following: Viclation of S17.301, Florida
Statutes; Viclation of Secticn 812,014 and 772.11, Florida Statute; Comnon
Lzw Fraud; Breach of Fiduciary Duty; Viclation of Title 29 USC 1101 et seq.
("ERISA"); Negligence; Breach of Contract. Claimeants also stated that
Respondent,

. FaineNebber, failed to suyervise its aemployee, Martin.

, Paineebber and Martin denied any liability to Claiments and
allegad that the actual events as they oconmred are nothing like those
described in the Statement of Claim. Respondents maintained that Claimants,
tha co-trusteas, had extensive business backgrounds which had allowed them to
becane successful apnd that in fact at varicus times when Martin made
suggeations to take profits or minimize losses in same of tha S&L holdings,
Claimants exphatically refused to follow those suggestions based upon thedr
own information and judgment. Respondents maintainsd that they conferred
with Claimants cn a regular basis and every transaction which tock place in
any of the accounts were discussed and anthorized by Claimants. Respondents
further stated that Martin reviewed the bond ratings with Claiments and noted
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that the bonds would be rated moatly *B® and that the phrase "funk bed" was
discussed and previcusly known to Claiments who felt that the overall rating
of tha account would be acceptable and that the absolute dollar value of the
zero coupon bxnds' principal amoumt would make up for anmy risk to principal
an the lower rated bonds which would have a substantially higher retum.
Reepcnidents alleged that contrary to Claimmnts' allegqations, in August of
1989 when econamic conditions began to worsen, Martin sugogested certain
investment strategies which Claimants rejected. Raspaxients denied that
theare was ever any exexcise of discretion and that there were any
unauthorized transactions in Claimsnts' accounts. Respondents further stated
that there was no breach of filduciary cbligations and that all of the
investments wera suitable given tha investment cbjectives and totality of
investments working together. Additionally, Respondents alleged that at all
times mentioned in the Statement of Claim, PaineWebber maintained an adequate
and reascrable system of supervigicn and control over its employees; and at
all timeas acted in good faith and did not at any time directly or indirectly,
induce any act or acts constituting a cause of actico and that, therefore,
Claimants are precluded from recovery heredin.

I st

Claimants requested an Zard against Respondents, jointly and severally, for
capensatory dameges in excess of 3195,000.00; Lost profits in excess of
$116,000.00; Profits ea.med by Respcndents, including, but not limited to
profit on principal transactiong with Claimmnts axi comnissions; Treble
damages in excess of $933,000.00; prejudgment interest at the rate of 12%
interest per ammmm from tha date of purchase; Punitive damages in excess of
$933,000.00; Attcrneys' fees and costs including filing fees, photoucples
openses, opart witness feas, etc.

Respondents recquested disnissal of the Claims anxd that all coats, :I.nclud:lng
attorneys fees be assessed against Claimsmts.

The puzties have agresd that the Jsmrd in this matter may be ewscuted in
coumnterpaxt copies or that a handwritten, signed amrd oy be entered. In
either case, the parties have agreed to receive conformed copies of tha jsard
while the criginals remsin on file with tha NASD.

Atear considaring the pleadings, the testimony and the evidence presented at

the hearing, the undersigned arbitrators bave decided in full and final
resolution of the issues submitted for determination as follows:

1. Raspendents, Painsifebber, Inc. and Hank Martin are jointly and severally
liable with respect to Claimants' Claim for negligence (coumt 6) and ahall
pay to Claimmnts the sunm of Sixty Eight Thousand Pive Hmdred Twenty One
Dollars and Fifty Cemts (568,521.50) inclusive of pre-judgment intarest;
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2. Claimants Claim for punitive damages is demied;
3. All other Claims are denied;

4. Each party shall bear its own costs and attormeys' fees.

FCEIM FEES

]
Pursuant to Secticn 43c of the Code of Arbitration Procedure, the NASD, Inc.
shall retain the $250.00 non-refindable filing fee previcusly deposited by
Claimants and the following Forum Fees are agsessed:

4 sessiona @ $1,000.00 per session = %4,000.00 less $1,000.00 previocusly
deposited by Claimants = $3,000.00.

Forum fees assessed against:

Respendents, Painelebber, Inme. and Hank Martin, jointlyandsevmllymtha
amamt of $3,000.00;

Respandents, Paineifebber, Inc. and Hank Martin, shall pay to Claimants an
additional sum of $1,000.00 which represents the initial filing fee
previously depcsited with tha NMASD by Claimmnts.

Feas are payuble to the National Association of Securities Dealexrs, Inc.

ARRTTRATION DR,
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BEoward A. Tescher, Esq. Industry/Panelist
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Casey W. Mills, Bsq.
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smmel Morris, Esq.

/8/

Date of amard  May 13, 1992




