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Hearing Location: Offices of the NASD located in Washington, D.C.

case SPJMRRT

Claimant alleged that he opened an IRA account and a number of other
securities accounts with the Respondents, and Respondents exercised de facto
control over Claimant's accounts anH investments and Respondents breached the
fiduciary duty owed the Claimant and engaged in soliciting and recommending
the purchase T* sale of numerous unsuitable investments including limited
partnerships to Claimant and engaged in heavy trading, the only apparent
purpose of which was the generation of commissions. Claimant further alleged
Respondents failed to follow his instructions; made misrepresentations to
Claimant concerning his investments and fraudulent rmissi cms of material
facts; Respondents were grossly negligent and acted with reckless disregard
for the truth; Respondents failed to properly supervise the activity of the
account and Respondents1 acts were performed with a conscious disregard for
the rights of Claimant and with direct intent to defraud Claimant so as to
justify the awarding of punitive and exemplary damages.

Respondents ma-inivHTw? Claimant is an intelligent and experienced investor
who took an active role in each investment decision in his account and all
purchases and sales of investments, except those initiat-pfl by duly appointed
portfolio managers were specifically approved by Claimant prior to execution
and Claimant kept track of the status of his investments and kept his own
journal of his securities transactions and each month received don mentation
detailing the transactions in his accounts. Respondents further maintained
Claimant's claims should be dismissed as the case is Claimant's untimely
attempt to recover losses he incurred in securities transactions he
authorized years ago and many of the transactions occurred over 6 years ago
and, therefore, pursuant to Section 15 of the Code of Arbitration Procedure,
are now barred and further alleged the claims on virtually every transaction
are also barred by the applicable statutes of limitations. Respondents
further maintained that punitive damages are not available in arbitration;
Respondents did not misrepresent or omit any material facts in describing
investments to Claimant and Respondents properly exercised their respective
duties and did at all times act in good faith toward Claimant and did not
breach any fiduciary duty owed to Claimant.

In response to Respondents ' request that the nlaitn be dismissed under Section
15 of the Code or as time barred, Claimant ma-int-ained the evidence will
demonstrate that all securities transactions for which Claimant seeks damages
are within the applicable limitations period and should not be dismissed and
further maintained under the facts of this case as the evidence will
demonstrate at the hearing and the legal standards for tolling, all of
Claimant's claims are within the six-year statute of limitations of Section
15 of the NASD Code of Arbitration Procedure.
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Claimant requested damages of approximately $145,000*00 in compensatory and
Investment opportunity loss, that interest be assessed from the date of the
activities nnrplaiTWl of up to the time of payment of the award; costs, NASD
fees and attorneys' fees incurred try Claimant in order to prosecute the
action; punitive damages in the sum of $250 , 000 . 00 and such other and
further relief to which Claimant may be justly entitled as determined by the
arbitration panel *

requested HHjarrHggai of Claimant's Statement of maim anH an award
of its costs and attorneys fees incurred in rtpfemrUng the arbitration.

After considering the pleadings, Ĥ  testimony *nH the evidence presented at
the hearing *"**** undersigned arbitrators have decided in full and final
resolution of the issues submitted for determination as follows:

1. All r-ifl-imfl by the Claimant against Respondents Sfaearson Tieihman Brothers,
Inc. and Robert F. Sanders be and hereby are dismissed in all respects.
The panel considered Respondents' Statute of Limitations arguments but
rtehsrnrinftd that they were rendered moot as the dismissal of Claimant's
claims is on the merits.

2. The Claimant be and hereby is liable and shall pay to the NASD the sum
of $1,500.00 as the cost of two adjournement granted in this matter.

3. Each party shall bear their respective costs including attorneys1 fees.

Pursuant to Section 43c of the Code of Arbitration Procedure, the following
Forum Fees are assessed.

9 session X $750.00 = $6,750.00 plus 2 pre-hearing conferences ($3 00
X 2 = $600.00) = $7,350.00 minus hearing session deposit of $750.00
= net $6,600.00 due.

The Claimant be and hereby is liable and shall pay to the NASD the sum. of
$6,600.00 to represent forum, fees.

Fees are payable to the National Association of Securities Dealers, Inc.
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William H. Malloyj Jf.
Public Arbitrator"

William J. Kerns, Jr.
Industry Arbitrator

David Freund
Public Arbitrator

Date of Decision: June 22, 1992


