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MATICHAL ASSOCIATICN OF SECURITIES DEALERS

In the Matter of tha Arbitraticn Between

Name of Claimt!s!
Jolm J. and Bernadette Bergen

Case No. 91-01596

Name of Respondent (s)
Merrill Lynch Pierce Fermer & Smith Inc

L W

For Claimants, Jahn J. and Bernadstte Bexgen (“"Bergen®): Jobm P. Graves, Jr.,
Eaq. of the Law offices of Jolm P. Graves, Jr.

For Respondent, Merrill Lynch Plerce Femmer & Smith, Inc. ("Merrill Lynch"):
Michae]l E. Olney, Esq. of Merrill Lynch Plerce Femer & Smith, Inc.

CASE TNFORBMATION

Statement of Claim filed: Jume 26, 1991. Claimant's Submission Agresment
signed: June 10, 1991,

Respondent's Statement of Answer filled: September 6§, 1991. Respondient's
Submigsion Agreement signed: Septamber 5, 1991.

tn hma 1, 1992, in Fort Lauderdale, Florida, a Pre-Hsaring Conference
lasting one (1) session was mm&mmm call with an
arbitrator. T—— | —

n Qe 23, and 24, 1992, in Tampa, Florida, hearings lasting three (3)
sesgions were cunductad.

- 1 R

Claimants, busband and wife, Jolm and Bernadette Bergen, alleged that the
husband is retired and in poor health and that they are unscphisticated
investors who relied entirely uypon Respondent to invest their retiremsnt
principal in accordance with thair stated investmant cbjectives of: security
and szafety, regularity of igvestment inoome; absence of risk or loss of
invustedprimipalandhighln‘lliq:id:l,ty.

Claimants alleged that despite their stated investment cbjectives Respandent
liquidated a porticn of their conservative investnent portfolio consisting of
bonds and similar securities and purchased a limited partnership knowm as
Arvida/RB Partners, L.P. ("Arvida®). Claimsnts alleged that in making such
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a recamendation Respondent's representative, acting with full authority of
Respondent, indicated that Arvida was comsistent with Claimants® investment
adbjectives, Claimants further alleged that Respandent did oot deliver a
prespectus nor did it cavse a prospectus to be dalivered at a time pricr to
cr centemporanecus with the sale of the partnmership.

Claimants alleged that Respondent misrepresented Arvida to be oonaistent
with thair investment cbjectives in that it was safe and secure as to
invested principal and would provide reqularity of intarest income, was rigk
free and highly liquid whem in fact Arvida was a limited partnarship
organized under the laws of the state of Delaware and that such partnership
investment was of pgubstantial risk with respect to logss of investad
principal, would oot provide regular guaranteed digtributions of interest or
similar type income and was highly illiquid.

Claimants stated that the conduct of the Resporkient was in viclatien of
Sections 15 and 10(b) of the Securities Exchange Act of 1934, as amended, 15
USC 78a-7814, as amended, and Rule l(b-5 thereumnder and Secticns 211 and 311
of the Florida Securities and Investor Protecticn Act (Chapter 517 Florida
Statutes as amended). Additionally, tha Respondent's conduct was also in
violaticn of the progpectus dalivery requiremsnts required by Sectin 5 of
the Securities Act of 1933, as amended (15 USC 77a-77aa) and the provisicns
of Secticn .07 of Chapter 517, Florida Statutes, the Florida Securities and
Imveator Protection Act.

Respondent, Mexrill Lynch, denied all allegations of unsuitable trading,
negligent misrepresentation, frmud and any other basis of liability set
forth in Clajmmnts' Claim and maintained that Claimant, Jobn Bexrgem, 13 a
retired successful entreprenmn with experience ag an investor in the
securities markets. Regpondent alleged that during a meeting Claimants
agreed to diversify their investmsnt portfolioc by inveating in real estate
and that Respondent suggested Arvida as an appropriate vehicle to achieve the
desired type of diverpification. Respandent stated that Claimants wezre fully .
apprised, during said meeting, of the fact that Arvida would oot be liquid
and that it offered the potential for long-term capital gains and that
following the meeting, Claimsnts sold bonds to raise cash to pay for their
purchase of Arvida and that a copy of the Arvida prospectus was enclosed with
their purochase confirmation. Respondent stated that Claimsnts received cash
distributicns in the amownt of $43,352.74 and that due to detericrating
business conditimns, the menmagement of Arvida suspended cash distributions
effective with the third quarter of 1990. Rasperdent maintained that -
Claiments were financially qualified to invest in Arvida and that Respondent
is not lisble to Claimemts in any amount because at all times reslevant it
actad properly, in good faith and in a comnercially reascnable mammer with
respect to Claiments' acoomt.
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Claimants requested:
(a) caompensatory and rescigsicnary damages in the amount of $125,000.00;

(b) Interest at the legal rate provided by Florida law with respect to
such award of campensatory andd rescisgicnary damages calculated
from the time of Claiments' iovestment in the Partnership Invest-
ment;

(¢) Costs and attorney's fees asprcvidedbytbnncridamzitiesand
Iovestor Protaction Act;

() Punitive damages as a result of the intenticnal fraudulent acts of
the Respondent in an amoamt which the Arbitration Fanel deems
appropriate.

Respondent requested that the instant Claim be denied in all respects, that
Respondent be awarded its reascnable attocrneys! fees, costs and expenses
incurred in tha defense of the instant (Naim together with such cther and
further rélief as is deemed just and proper.

OTHER ISSUES OORE

The parties bave agresd that the Award in this matter may be executed in
coumterpart copies or that a handwritten, signed ZAZmard may be entared. In
either case, the parties have agreed to receive conformed copies of the Mward
while the originals remain on file with the NASD.

"
After considering the pleadings, the tastimony and tha evidence presented at
the hearing and the post hearing submissions of the parties, the arbitrators
have dacided in full and final resoluticn of the issuss submitted for deter-
mination as followss

1. Respondent, Merrill Lynch, is found liable and shall pay to Claimants
the amamt of Oos Bundred Fifty Thres Thousand Dollaxrs and No Cents
($153,000.00) which amount includes interest computed cn an anmual basis)

2. The panel directs that interest at the legal rate of 12% per amnm
camnce an the campensatcry demges of $153,000.00, effective the date of
the entry of the serd and contime until the award has been paid in full;

3. Claimants are directed to tender an assignment without recoarse of all
right, title, and interest in the subject units of the limited partmership
to Respondent am a condition to the receipt of tha payment of the above
damages)
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4. Respondent, Merrill Lynch ig alsc foumd liable amd shall pay to
Claimants attorneys' fees, as provided oy the Florida Securities and Investor
Protecticn Act, the amownt of which shall be determined by a couxt of
campetent jurisdiction;

5. Clajmants' Claim for punitive damages is hereby denied.
OTHER 0TS

T SR —
The parties shall sach bear all other costs and expenses incurred by them in
camnection with this proceeding,

PORCA FEES
1, Pursuant to Section 43(c) of the Code of Arbitration Procedure, the
Panel has assessed forum fems in tha amewmt of 52,550.00 (e Pre-Hearing
Conference x $300.00 plus three hearing sessions x $750.00) ;

2. Respondent, Merrill Lynch is hereby asseased $2,550.00, $750.00 payable
directly to the Claimants (representing a refund of the hearing session
depogit previcusly deposited by Claimants and retained by the NASD) and
$1,800.00 payable to the Naticnal Associaticn of Securities Dealers, Inc; -

Fees are payable to the NMational Asscciation of Securities Dealers, Inc.

Richard Reeves, Eaq. Public

/8/

BEruce A. Bewry Public

/s/ 7

Kathleen Baggett Chirch _ Industry
Data of Decision September 11, 1992




