NASD AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

‘2 the Matter of the Aroitrauon Berweesn
Name of Claimants
Eraest ¥. and Phyllis B, Bilpuber
9102296

Name of R;sgqndeuts

R.F. Lafferty & Co., Inc.

Securities Seriament Corparaticn
Whitehall S=curnities, [ac.

Erast & Companv

Jashua Fry

Booig duBerriar & Co.

Reditane Sccurties [nc.

Gorman Commodities and Securnities, inc.

U.S. Clearing Corp.

PRESENTATION

For Claimancs Ernest P. and Phyllic B. Bilhuber ("Claimants®): Patrick G. Finegan, Jr., Attorney at Law.

For Respondent Ernst & Company ("Ernst & Co™): Michael H. Du Boff of the law firm of Salon, Mammow &
Dyckman.

For Respondent Whitehall Secunties. Inc. (“Whiteball™): Lee Schreiber, Esq. orf the law firm of Schreiber &
McBride.

For Respondents Redstone Securities, [nc. ("Redstone ) and U.S. Clearing Corporation (" US Clearing’): Scott
M. Zucker, Esq. Attorney at Law. ‘ '

Respondent R.F. Lafferty & Co, lac. ("Lafferty’): Michael R. Fleishman, Esq. of the law firm of Finkeistein
Bruckman Wohl Most & Rothman.

Respondent Gorman Commedities and Securities, [nc. ("Gorman™) was not represented.
Respondeats Joshua Fry ("Fry") and Bootke DuBernier & Co. ("DuBerrier") were not represeated.

Respondent Seeurities Settlement Corporation ("SSC™) was not represeated.

CASE INFORMATION

Statement of Claim filed: July 15, 1591
Amended Statement of Claim filed: December 6, 1991
Claimants’ Submission Agyeements signed on July 9, 1991, August 23, 1991 and January &, 1992
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Stalemient of Answer filed by Lafferty on: Apri 2, (592
Laffertv's Submission Agreement signed on: Maren 31, 1992
All disputes cetween Latferty and Claimants were scttied prior 1o the nearngs conducted i this matter.

Statement of Answer filed by Erast & Co. on: Mareh 8, 1992
Ernst & Co.'s Subnussion Agreement executed on: February, 1992 (exact date not providad)

Izint Statement of Answer filed by Redstone aad US Clearing cor February 24, 1992
Redstone’s Submussion Agreement executed on: February 18, 1992
US Clearing's Submission Agreement executed on: February 14, 1992

Statement of Answer filed by Whitehall on: February 20, 1992
Whitekail's Submission Agreement executed ou: February 18, 1992

Respondents Frv, DuBerrier and Gorman did not exacure submission agresments nor aid these Raspondeats
fle an answer.

HEARING INFORMATION

Hearing Dates/Sessions: March 3, 1993 - two s=ssions
March 4, 1993 - [wo sessions
Marceh 5, 15993 - two sessions

Hearing Locavon: NASD Office - Washington, D.C.

CASE SUMMARY

Claimants alleged that they were unsophisticated investors who were going 10 retire in a few vears and were
seeking investments that were conservative, saf¢ and would protect their reticement {n¢ome. Claimants alleged
that Fry expiained that he would empioy a complicated trading strategy that was virtually nsk free. Claimants
alleged that they compietely relied on and trusted Fry and therefore opened two accounts with him.  Claimants
alleged that they placed approximately $324,000 in these two accounts. Claimant aileged that Fry in association
with numerous business entities, who are named as Respondeats here, lost almost all of Claimaats’ money by

making speculative and unguitable investments that did not meer Claimants’ investment goais and objectuves.
Llaumints aleged that tne wwvesumenl sirategy employea by Prv was tor tbe bemett of Fry and the other

Respondents and that the trades generated almost $40,000 in commissions. Claimants alieged that the
Respondent cleasing firms are jointly liable for all barms accruing under their watch, along with the individual
braker and his respective firms. Claimants alleged, among other things, that the clearing tirms and the member
firms that Fry was with are iiable for his actions under the iegal theory of Respondeat Superior. Claimants
aileged that Respondeats are liable for securities frand and churning. Claimants alleged tzat Fry made
snguiable recommenaations. Claimants alleged that Frv made unauthorized trades. Claimants zlleged that
Respondents breached their fiduciary ducy that they owed to Claimants.

Claimants alleged that Fry and his firms held themseives out to be rained. comperent and professicaal in
offering investment advise, Claimants alleged that special tities were used Lo induce confidence and reliance.
Claimants alleged that suitability concepts were required to review the suitability and conceatracon of the
recommended investmeats. Claimants alleged that an implied contract of fair dealing and reliable performance
was created. Claimants alleged that Respondents did not meet this standard set by the NASD, AMEX NYSE
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sad SEC :nd 2id Ao a0t @ a professional manner. Clamangs 2ilegeg that Respondents unoeriook a soiiaiea
Aduciarv responsigility ta Claimanes. «nick Respongaats faed 1o pertorm. Claimants adegea. at the very ieast.
‘T LIRAUSL was nogigeal. Clalmants use iieged 2fwmrmon oW fraua, RICO aa2 -atonefut efiicton of
smouenai Jisiress,

“espondents Erast & Co.. Whitakal. US Clearing and Radsione d2nied 2aca and every ailegalion of wrongeoing
asserrec by the Claimants, The cisaring firms Respondents Ernst & Co. and US Clearing ( ‘Respondent cicaring
ftrms " maiatained that they properiy executec their cuties and respansibilitics o accordance with their clsaring
igreemenis whica were in coatormuty with all rules and reguiation concerming ciearing agresments, The clearing
{irms mawntamed that Claimants filled out all the proper documeantations which indicated that ibe trading in their
accounts mer their stated investmant objectives and that met the suitable requirements. Respondent citaring
rirms manzained that Claimants aever obiected to any of the trading w their aceounts agd mamtaned that ail
coefirmation statements, moathly account statements and margin calls were seat (o Claimants and they never
complained, The clearing iirms maintained that the documented evidence established thar they acted properly
and totally in compliance with ail reguiations and sound brokérage practices with Claumants' accounts.
Respondent clearing firms maintained that Claimants nzver advised them of anv improprietics wich regard [0
their account nor that their aileged reiationsnip with Frv was conerary 1o the information set forth on the signed
documents aod confirmation siips. '

Responaents Whitenall, Erost & Ca., US Clearing and Redstone maintained that Claimants were sophisticated
investors and active traders and were aware of the tisks atendant to the trading siratevy cmplaved in thewr
sccounts. Redstone maintained that it properiy supervised Fry and had a supervisory system in place to detest
and prevent violations of applicable rules, Respondents Whitebail Redstone, US Clearing and Erna & Co.
maictained chat Claimants received all the necessary agreements (0 trade on options and on margin; moreover,
the information completed o these forms indicated that their investment objestives were speculation and growth.
Respondents Redstone, Whiteball US Cleaning and Emst & Co. maintaiged that che investmeats by the
Claimants were suitable. The above mentioned Respondents maintained that all agreements were signed and
agreed Lo by the Claimants and that Claimants are seeking to make the respandents the guarantars for ther
losses. Respondents Whiteball Redstone, US Clearing and Ernst & Co. maintained that Claimanis received
confirmations on each and every transaction and received detatied monthly statemenss jtemuzing each trade
placed in their accounts and that Claimants sever compianed. These Respoadeats maintaincd that Claimants
should now be estopped from complaining about transactions which they were fully aware of and which they
gever compiained. Respondernts mamtained that all trades made by Fry were authonzed by the Claimasts.

Claimant requested that the following damages be awarded:
1 Sccurities Fraud and chumning - $339,790
Unsuitable Recammendations - $299,7%0
Breach of Fiduciary Duty - $299,790
Negligence - $333,790
Common Law Fraud - $299,790
RICO - 5899.370, pius fees
Wrongful [nfliction of Emotional Distress - 51 000,000
Punitive Damages - $1,500.000
Loss of Opportunity - 5100,000

S R R L
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Respondents Whitehall. Redstone, US Clearing and Ermst & Co. requested that Claimants’ claim be dismissed
it its entirety and that Claimants bear all costs and that Respondents be awarded attorneys’ fees.

OTHER ISSUES CONSIDERED & DECIDED




Sithuber Awara Page 4

The purtics nave agreed that tne Award o (Ris magter Ay feosxecuiec oo cIumtermart amies ar that a
rangwrnilten, signec Awarg may be entered. [3 enher case. (Sg narties aagve agreed {J recsive conformea copies
~ the Award whiie the cripnais remain o fic with the NASD,

The clum azainst Lafferry was dismisse@ pursuant f0 a shipwation and setllement agreement entered into
cerween Laifercy and Claimants.

During the course of the zrbitrauon, a oumber of motions were raised and decied by the Fanel. These mouons
inciuded a mouon by all Respondeats prescot to sever the case and change veaue of the severed cases to New
York City; a motion o dismies by ail Responaeats present for failure of Claimant to produce Fry, one of the
winesses an Claimant’s witness list; a motion by Ernst & Co, joined by Respondeat US Cleareg, to dismiss the
case against Ernst & Co. fof failure to state a claim upon wiick retief could be gracted: 3 motion by Redstone
and US Clearnng to postpone the hearing due o their counsel unavailability for a bearing on March 5, 1993; a
wotion made by ail Respondents present far attarneys’ fees: and motions (0 dismiss. joined by all Respondents
present, the emational karm, breach of fiduciary dutv, securities fravd, azziigence and pumtive damage claims.

The foilowing Respondeats failed to appear at the hearing: Josh Fry, Booth Du Berrier & Co., Gorman
Commedities. [ne. and Securities Settlernent Corporation. At the joint reguest of the Respondents that were
rresent. the Panel issued aa order to Frv 1o appear al the hearing on Marck 2. 1993, Counset for Respondent
Erost & Co. conveyea this order 1o Fry oy elephone on March 3, 1993, znd Fry deciined (0 appear oa adwvice
of counset. Oa March 4, 1993, the Panel issued a subposna duces tecum orderiag Frv t¢ appear at the hearing
o0 March £ 1993, The subpoena was served on Fry durmg the artérnoon of March 4. and Fry coatacted the
NASD office 1n New York adwising of his intention not to appear.

Pursuant to the bylaws of the NASD. the Panel determined that Fry, DuBerrier, Gorman and SSC were required
t0 submit lo this arbitration, oorwithstanding their failure 1o appear. file answers or submit submission
agreements. Therefore. Respondents Fry, DuBerrier, Gorman and $SC are bound by this Panei's rulings and
determinations.

After the beaniag sessions bad been compieted but prior to the record being formally closed, Respondent Ernst
& Cec. filed a post hearing submission on March 26. 1993 requesting that dewiv discoversd evidence be
considered by the Panel. The parties were given an opportunity (o respond to the post eanng subrmssion and
1l post hearng sudmussions filed on or betore Apri 15, 1993 were considerea by the Panci as part of the record
in this case.

AWARD
After considering the pleadiogs, the testimony and the evidence presented at the hearing and post hearing
submissions. the urdersigned arbitrator bas decided in full and final resolution of the issues submitted for deter-
mination as fallaws:

1. Whirchall is liable to the Claimants and shail pay to the Claimants the sum. of TWELVE THOUSAND AND
30/100 DOLLARS (312.000).

Z. Redstone 18 liable to the Claimants and shall pay 1o the Claimants the sum of EICHT THOUSAND AND -
00/100 DOLLARS (38,000).

3. Gorman is liable to the Claimants and shall pay to the Claimante the sum of ONE HUNDRED FIFTY
THOUSAND AND 00/100 DOLLARS ($150,000).

4. Respouodents Fry and DuBerrier {(as a separate corporate entity), to the extent legaily permissible as claims
based in fraud, are jointly and severally liable to the Claimants and shall pay to the Claimants the sum of TWO
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HUNDRED FIFTY THOUSAND AND 00/120 DGLLARS {$250.000).
f Al ciarms against Ernst & Ca., US Clzaring and SSC are denied in their enurery.

2 Al claims agai_gs( Boothe DuBerner & Co. as a division of Whitehail, Rzdstone., Gormag and Laﬂcr:y are
denied in their entirerv.

7. Each partv shall bear their own costs including attoraevs’ fess, except as specified heremn.
8. Claumanis' relief requests not specifically delineated above are denied in their eatirery.

All amounts awarded above are inclusive of iaterest.

FORUM FEE

Pursuuni to Section 43(c) of the Code of Arbitration Procedurc ("Cecde"), the following Forum Fass are assessed:

3 sessions X S1000 = $5,000

Pursuant 1o Section 43(c) of the Code, the NASD shail retain Claimants’ Rearng sessiop depesit of
$1,000.

The remaining fees for the additionat bearing sessions shall be borae by Respondents Whitchall,
Redstane, US Clearing and Erast & Ca., jointly and severally, in the amount of $5,000.

Feas are payable to the National Association of Securities Dealers, Inc.
Concurring Arbitrator's Signature

tame Publie/Industry

b B

/s/ :E“&:Q ‘

Alexander L. Hwckman, Esq.
Date of Decision: /lu“f /Z wwr3




