NATICNAL ASSCCIATICN CF SZCURITIZS DEALZRE, ZXNC.

1 Zhe Matter 2f Che Arbitrarion Zetwean
cohn &% Gloria Zaremba

Claimants
: CASE #91-02434
Vs, : AWARD

Cowen & Company
Thiomas 3ergen
David J. Maloney

Iegpcndents

CASE SUMMARY

In a claim “iled with the National Association of Securities
Dealers, Inc. on August 4, 1991, Claimants, John & Gloria Zaremba,
who appeared Pro Se, alleged that in August 1983 they opened IRA
accounts with Respondent, Thomas Bergen, an Acccunt Execucive with
Respondent, Cowen & Company, at which time, Respondent, Thomas
Bergen led them to believe he would invest rheir monies In long
Term secure investmenrts, since they informed him that the money was
for Claimants' retirement. Claimants further alleged that
Respondent, Thomas BSergen racommended and invested thelr funds in
shares of PDelmed, Tnc. stock by misrepresenting i1ts safety.
Claimants contended chat Respondents, Thomas Bergen and Cowen &«
Company failed to properly monitcr the status of their accounts and
keep them informed of all developments relating tc their
investment. Claimants further contended that they are
inexperienced investors and trusted Respondents, Cowen & Company
and Thomas Bergen to select and monitor the best stock on their
behalf, therefore, when they saw that the value of their investment
was dropping they £elt one of the brokers at Respondent, Cowen &
Company would keep tabs on it. Claimants asserted that in 1984
when Respondent, Thomas Bergen resigned, Respondent, Cowen &
Company failed to assign a new Account Executive to their accounts
and their accounts were ignored. Claimants further asserted that
in 1986 they noticed Respondent, David J. Maloney's name of one of
their accounts, which later disappeared, with no further listing of
anyone on the account, at which time, their accounts continued to
decline in value. Claimantcs further alleged that Respondent, David
J. Maloney's name appeared on one of their accounts, therefore, e
was aware of the existence of the investment and never contacted

Claimants., <Claimants argued that dus to Respondents, Cowen &
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ccrepany, Thomas 2ergen and Savid 5. Malcney's failure oo perfom
their obligations and failure to properly monitor chelr accounts,
“hey suffsred supbscantial losses.

xespondencs, Jowen & Company and Zavid . Maloney by and
thrcugh their in-house counsel, Daniel J. Donovan, Esg¢., maincained
“hat Claimants, Jochn & Gloria Zaremba case 138 Zounded upon their
August-September 1583 purchases of 493 shares of Zelmed, Inc.,
cherefore, the matters ar issue are barred by the passage of tCime
Timitations as set ‘forth under Section 15 cof :the NASD Code of
Arbirtrarion Procedure. Respondents, Cowen & Company and David J.
Maloney further maintained that although the claims should be time-
parred, thers was no contract between the parties that regquired
Respondents, Cowen i Company and David J. Maloney c©o monitor the
status of Tlaimancs investmencs and to keep them informed of all

Ievelcopments relatad -2 Telmed, Iac. nor were they rzguirad by any
statuce, regulation or by commen iaw TO do 30. =Respondents, Cowen
% Company and Zavid J. Maloney contended that at the tcime of the
Zelmed, Inc. purchase, Claimants account 2xecutive was Respondent,

Thomas Bergen, rthereafter, some three years aftar this purchase,
their accounts wers r=assigned to Respcndent, David J. Maloney.
rRespondents, Cowen & Company and David J. Maloney asserted that
they did not agree, in exchange of brokerage commissions, to
provide continuing investment advice witll respect to Claimants'’
accounts and Claimants have failed to state a claim upon which
relief can be granted, therefore, the claim should be dismissed.
Respondents, Cowen & Company andé David J. Maloney further asserted
chat by holding the subject securities in excess cf nine years from
the date of purchase, Claimants have clearly ratified the actions

2f Respondents, Cowen & Company and Cavid J. Maloney.
Respondent, Thomas Bergen maintained that in Augustc, 1983, he

invested Claimants' money and the other statements in the Statement
of Claim do not apply £o him.

RELI ESTED

Claimants, John & Gloria Zaremba requested 3510,000.00 in
actual damages.

Respondents, Cowen & Company and David J. Maloney regquested
the claim be dismissed and costs be assessed against Claimants.

Respondent, Thomas J. Bergen regquested the claim be denied.
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CAWARD
Jursuant tn Jectisn 13 »f =tha YNatcicnal Asscciation oI
Zecuritiss Dealers, Inc. Code <2f Arbitration Frocedure, a singis
-

fuplic Arbirrator, Jercme Goodgal, was selectad o review and
determine the matter in controversy between the partiss set fcorch
in submissions to Arbitracion signed by the Claimants on July 30,
1991, oy the Respondent, Jowen & Cempany on September 24, 19%1, by
the Respondent, David J. Maloney on Novemper 26, 1991 and by
Respondent, Thomas Bergen on September 17, 1891.

And, the Arbitrator, having considered the proof of the
Fart.es, has decided and determined in full and £inal rescluticn
cf The issues submitred for decermination as follows:

]r}

he claims I CZlaimants, John &% Glcria Zarsmba
against Respondents, Cowen & Company, Javid J.
Maloney and Thomas Bergen are dismissed.

2. The parties shail bear their respective cOsts.

(Y]

. The $150.00 £iling £fee previously deposited
with rthe Naticnal Association of Securities
Dealers, Inc. by the Claimants, John & Gloria
Zaremba shall be retained by the NASD, Iac.
Respondents, Ccwen & Company, David J. Maloney
and Thomas Bergen are Jjointly and severally
liable and shall pay to the Claimants the sum
of $150.00 as reimbursement.

AFFIRMATTON

I, JEROME GOODGAL, do hereby affirm upon my oath as arbitrator
that I am the individual described herein and who executed this
instrument, which is my oath and award.

#ﬁ ; Slgnizgﬁé'oijgrbitrator —

DATE CF DECISION: June 22, 1992
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STATE OF: /rlebc: wom e
5S¢
TOUNTY OF: Dt G
on  this A2 day cf }Tb~b~— 18 7, before me

personally appeared JEROME GOCDGAL to me known and known before me
to pe the Individual described in and who executed the foregoing
‘necrment and he duly acknowledged o me rthat he executed the
a
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