
N.A.S.D. AWRED

ASSOCIATION OP SBCDRITIES DEALERS

In the Matter of the Arbitration Between

of

& Janet Fine

91-02437

Shearson T^rmamn Brothers, Inc.

For Claimnts Etoard & Janet Flue: Anthcny V. Trogan, Esq. of the law firm
of Weisman Trogan Young & Schloss.

For Respondents gfraa-rwm r̂ hman Brothers, Inc. ("Shearson") and Robert
("Deaitoaugfa") : Howard H6rtz of the law firm Hertz, Schram &

Saretsky, P.C.

case

Stateoent of n*im filed: August 7, 1991.

Claimants Ecterd & Janet Fine's { "daiaants11 ) Submission Agreement signed
on: July 29 , 1591.

Joint Statenait of Answer filed by Respondents Shearson T^hmnn Brothers,
Inc. and Rcfcert Deazbau^Ei ("Respondents") on: December 10, 1991.

Respcndent Shearson's Suhaission Agreement signed on: Deconber 20, 1991.
RespCDadent Deaibsugh's Sutmission Agreenent signed on: December 18, 1991.

IISIiSLSEHSiSS
Dates/Ŝ wlcDS : March 24, 1992 r 2 sessions

May 11, 1992, 2 sessions
May 12, 1992, 3 sessions

Location: Marriott Hotel, Southfield, Michigan

Claimants cdleged that they ^a•iT1i-a^norl an account with Respondent Shearson
and that Re^xandents were fully aware that other than social security
payn«its and limited lrrry™» from bonds, the assets in their accounts at
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-i nnrrma t-h<ann^f rt in represented everything Claimants Ha/j in

world. fiA-i^panfg further alleged that Respondents were aware of Claimant
Edward PIne'S ™*Hr«a1 rrirvj4 tfnq anri M"w ("Ha-i nmi^g deSiTB tO preserve anri

protect frfr̂ T" ̂ n̂ pf n £11111, risk, ̂ -nH that Respondents y*n n mm Midori anH insisted
that Claimants purchase high risk speculative investments not suitable for
them* Claimants further alleged that Respondents were guilty of violating
the NASD Rules of Fair Practice, the New York Stock Exchange "Knew Your
Customer* Rule, Rule 10b-5 and Section 10 (b) of the Securities and Exchange
Act arvl Michigan Securities Law. naimpn*-a further alleged Respondents were
guilty of churning, breaching HÎ T* fiduciary duty a*vil n •'•'* •' law fraud, =*TIH
the acts of Respondents form the basis for the elements of a rlalm pursuant
to the RICO statute.

Respondents ma-int-a-trwi that between 1379 arvi 19 85 many of Claimants '
investments were "bond funds" anri mortgage bartend investments anH that
Claimant Janet Fine told Respondent Dearbaugh that fnaTTnant-g ai gr> had
treasury bill and/or treasury TTT"! lnvestnients . Respondents further

Respondent Dearbaugh believed that rna-ima^^g • portfolio at
ocnDxised only a grrr^lr'n of f^ a^ffpnt-g * wealth, =mA daintant Janet

Fine discovered the potential income opportunities received by investing in
limited pai-tnar-mM pg f arirf that naiTnanVff wanted to invest; artf^ did invest in
Shearson tKiion Square, Sbearson #2M Doit Trust Hic î Yield ^^"rfr Shearson
Beverly Hills, Permian Partners and other investments. Respondents further

Claimants received a 9% payout anrf thm a settlement in a class
action lawsuit A,Tnr* dividends rr ry^ M^ Shearson rrvi'ton Square investment and
lost slightly over $3,000, excluding ^^rmft they received from the Shearson
#2M Xtait "^USt fflgh Yield Bond. P*aq-inHgn*-p further Tna-4n^a-in«ari

initially received a 9-10% distribution from thffir Shiparsnn Beverly Hills
investment; however, Beverly Hills passed a TTBTn1ri'ipa'1 ordinance which
required extensive costs anri caused expected distributions to be cut this
year. Poa^vTry^^^g Tna-inj-a-inori Claimants originally received a 13% return from
Permian Partners which sold at $9 per share but due to problems related to

wrongdoing1 ****** share value fell* fr^gnraytonfc further maintained
Claimants sold t-hfirir shares at 4 3/4 and a class action suit was instituted
anH investors will receive a settlement. Respondents further Tnai-iTii-aSTiafi that
Respondent Dearbaugh fulfilled his obligations to Claimants by advising
Claimant Janet Fine of the risks and furnishing her with a prospectus in each
investment and that Claimant Janet Fine only made her stock purchases after
(1) Respondent Doarhmigti fully informed her of the risks, (2) being furnished

with pcoopectua and (3) having the opportunity to obtain her sons* advice.
Respondents further ™ai^T1*-a^T^ar^ Claimant Janet Fine, not Respondent Deaxrjaugh
controlled claimants • xe^rnm+fi arv* *->ia i^ia,-|TfiaaTi*-a * account was oon-
discretionaxy **** that Claimant Janet Fine refused to take corrective

further THM-jTif-a4ng*j that they did not breach any
fiduciary duty owed to Claimants, there were no actionable RICO violations,
and Respondent Shearson fully conplied with its supervising duties.
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Claimants requested 1) compensatory damages in the amount of $55,000.00 as
out of pocket losses; 2) interest at 12%? 3) all costs; 4) actual
attorney fees as allowed by the Panel in an amount determined by the Panel;
5) exemplary and punitive damages as allowed by the Panel in an amount
determined by the Panel; 6) RICO damages as allowed by the Panel in an
amount determined by the Panel; 7) the recision of all transactions and
payment of all mnnjog necessary to mate claimants 'whole.

Respondents requested that all rl?-*™» against them be dismissed in their
entirety and that Respondents be awarded costs and attorneys fees.

After considering t-bA pleadings* t-ĥ  fo^t-Hnt my anrf t-ha evidence presented at
the hearing, *•>» undersigned arbitrators have diffrid̂ * in full and final
resolution of the issues submitted for ̂ t PTW ̂ a ̂  ̂  «""" as follows:

1. Respondents F̂ r̂y" Lehman Hut ton, Inc. and Robert Dearbaugh, jointly
and severally, shall pay to the Claimants the sum of Tftirty Seven
Tbcrusand Five Hundred 00/100 Dollars ($37,500.00), representing damages
a-nri interest to date, plus $900 for expert, witness fees. The sale by
Shearson r̂ hron to Claimants in May, 1987, of *"he Shearson Beverly Hills

Office Partners, L.P. is rescinded and Claimants shall transfer
assign to Shearson Toyman th** 1, 000 units now held by MiPtn without

further

2. Respondents shall also pay to the Claimants $10,000 as attorney fees,
based on the auttority of Prtnee v TTai-i fcaep, 109 Mich Afp 189 (1991) .

3. Claimants1 request for exemplary ar̂  punitive damages is denied.

4. Claimants' request for damages ""Ĥ T* **-h*> RIOO statute is daiied.

Pursuant to Section 43 (c) of the Coda of Arbitration Procedure, the
following Forum. Fees are assessed:

7 sessions x 750 = $5,250 ™*Tnig haarirvj session deposit of $750 = net
$4500 due.

Respccdents be «T̂  hereby are liable jointly and severally and shall
pay to the NASD the sum of $4500 to represent forum fees.

Respondents are liable jointly and severally and shall reimburse Claimants
the sum of $950 which represents the Vi«""~ing session deposit and the non-
refundable filing fee previously deposited with the NASD, Inc.



Page 4.
Award #91-02437

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the NASD,
Inc. shall retain the $200 non-refundable filing fee previously deposited by
Claimants.

Respondents, jointly and severally, shall pay to the NASD, Inc. forum fees in
the amount of $4500.

Fees are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrators1 Signature

Name Public/ Industry

, _
Harry A.. fa-HOTi" ggg, /rhp^-rmsm Public Arbitrator

Date of Decision: June L6, 1992
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Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the NASD,
Inc. shall retain the $200 nan- refundable filing fee previously deposited fay
Claimants.

Respondents, jointly anri severally, shall pay to <•>«» NASDP Inc. forum fees in
the amount of $4500.

Fees are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrators' Signature

Name Public/ Inch is try

Brace K. Case, Esq. Industry Arbitrator

Date of Decision: June 16, L992



Page 4.
Award #91-02437

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the NASD,
Inc. shall retain the $200 non- refundable filing fee previously deposited by

Respondents, jointly «™* severally, shall pay to the NftSD, Inc. forum fees in
the amount of $4500.

Fees are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrators' Signature

Name Public/Industry

David M. Black, fflql Public Arbitrator

Date of Decision: June 16, L992


