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CASE INPGBMKTICK

Statement of Claim filed: August 7, 1991.

Claimant's Reply to Respondent's Motion to Dismiss filed.

Claimant's Submission Agreement signed on: August 6, 1991.

Claimant's Motions filed requesting:

1. That a determination of the time defenses Respondent has raised be
made well in advance of any hearing on the merits of the case,

2. That the merits of the case, apart from the time defenses raised by
Respondent, not be heard and determined at the May 6 and 7 1992
hearing,

3. That Respondent be barred at any hearing from presenting facts and
defenses not included in its answer, made pursuant to Section
25 (b) (2) of the NASD Code,

4. That the arbitrators give a written opinion should they rule
against Claimants on the time defenses Respondent has raised.

Respondent Merrill Lynch, Pierce, Fenner & Smith, Inc.'s Preliminary Answer
and Motion to Dismiss Claimants' Statement of Claim filed on: December 30,
1991.
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Motion, for Preliminary Consideration of Motion to Dianlss filed on: Decanter
30, 1991.

Motion to Dismiss filed.

Respondent Merrill Lynch, Pierce, Fenner & anith, Inc.'s Submission Agreement
signed on: January 20, 1992.

Hearing Date/Sessions: May 6, 1992, 1 session.

Hearing Location: Offices of the NASD located in Atlanta, GA.

case soMMMGr

Claimants alleged that they have a dispute with the Respondent arising out of
the opening of their account with Merrill Lynch, Pierce, Fenner & Smith, Inc.
in 1979 and they undertook to resolve the dispute by filing a lawsuit in
Federal District Court in Atlanta, Georgia and by an order entered on the
docket August 7, 1985 the court granted Respondent' s Motion to Compel
Arbitration. Claimants further alleged Respondent violated Rule lQb-5 in
that throughout the time their account was with Merrill Lynch, Pierce, Fenner
& Smith, Inc. the account executive Earl H. Finney made numerous
misrepresentations of fact and omissions and Claimants further alleged
although they believed they were loaning their money to a bank-like company,
numerous securities were purchased and sold for their account in connection
with Earl H. Finney1 s misrepresentations and omissions and Earl H. Finney
managed the account to benefit himself through crmmi sssions in complete
disregard of t*hQ Claimants' objectives and irnHgrgframfHng«. Claimants further
alleged initially their money was invested in suitable investments but later
their money was put into a mutual stock fund, used for stock trading, used to
speculate with stock warrants and stock calls, none of which were suitable
for Claimants and Respondent* s actions constitute rvmnrm law fraud.
Claimants further alleged Respondent acted recklessly and Earl H. Finney1 s
management of the account violated a number of the NASD Rules of Fair
Practice and the incongruities in Claimants1 account escaped managements1

supervision and on the occasion where it oconcd a thorough investigation of
the account was due, on June 11, 1981, management signed on as an active
participant in Mr. Finney's wrongful conduct and in January 1982 after
Claimants rT*ipia-ir"?r| to management, Respondent ignored their <n ««f ̂ memr** of
the trades and left the equity securities in their account thereafter
periodically soliciting the Claimants1 order, to sell them, only relenting
some sixteen Tnrmi-bfi later «nri selling them themselves. Claimants further
alleged Earl H. Finney and Merrill Lynch, Fierce, Fenner & Smith Inc., were
aware of Claimants peculiar susceptibility to emotional distress and their
fraud is outrageous conduct causing severe emotional distress to Claimants.
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Respondent maintained that *"•**» rtiaHmanfr«' rOa-ima are Hmo barred?
nlaimfl are meritless; daimants failed to state a cause of action against
Respondent; daimants approved all trades in MWJT account; ratified tbe
trades by failing to object to the transactions within a reasonable period
after receiving notification of tbPm and are, therefore, estopped from
complaining about the trades; Claimants have not alleged sufficient facts to
support a claim for fraud under either the federal securities laws or Georgia
rt inrmn law; ma-jmarits have suffered no damages in MÎ T* account anH

ma HO ^ profit in t-hftHy account anrf rria<im*ni".«| calculation of
damages ignores Claimants1 own obligations to mitigate their damages and
Claimants1 ccnplaint is frivolous.

Respondents asserted a Motion to Dismiss alleging *•>"» Statement of ("Haim is
wholly Mmo barred as Claimants first opened **>» account in October 1979 and
made the last trade upon which they base their claims in October 1981 and
Claimants failed to initiate the proceeding until more than six years after a
U.S. District Court judge signed an Order directing Claimants to proceed to
arbitration, more *->«n nine years after Claimants first raised their
allegations with Merrill Lynch, Pierce, Fenner & ami Hi, Inc. managanent,
almost ten years after the trading in their account ceased; almost twelve
years after they first opened *-*eir account; thus. Claimants are barred by
law and equity from raising this natter and to allow daimants to proceed
would unduly prejudice Respondent and Claimants' rl*'1™ are barred by ***"*
NASD Code of Arbitration, the applicable Statutes of Limitations, equitable
principles and under the doctrine of laches.

In response to H*» Motion to Dismiss f Claimants imi
rr*'a''ngrf their ^la-ima are

not time-barred under the Code of Arbitration Procedure as it states that the
time limitations shall not apply to any case which is directed to arbitration
by a court of competent jurisdiction; therefore, the six year time limitation
was tolled and continues for such period as the court shall retain
jurisdiction upon the matter submitted. daimants further m»-ir|f«-|Ti*ri the
Respondents wrongful conduct occurred over a period of years, beginning with
the opening of the account on October 16, 1979 and continuing up through
Claimants ccmnencing suit some three years two **"* a half months later on
December 29, 1982 and conduct which Claimants mn*-**vi constitutes ^vwnmn law
fraud occurred within four years prior to filing suit and conduct which
Claimants contend constitutes violations of 10b-5 occurred within three years
prior to filing suit »nri conduct which constitutes intentional infliction of
anotional distress occurred within two years of filing suit and Claimants
further mainha-tmri tneir lawsuit was timely cccmenced and remains pending;
consequently, their claims are not barred by statutes of limitations and
Claimants' claims are not barred try laches as there was no unreasonable delay
and Claimants1 claim was filed on August 6, 1991 within six years after the
order compelling arbitration became effective on August 7, 1985 and Claimants
have not made a request for equitable relief so the doctrine of laches is not
relevant.
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Claimants requested the sum of $99,739.00 through July 31, 1991 and such
interest thereafter as is found appropriate for antiial damages to the
account; for emotional distress each Claimant requested $200, 000 . 00 ; to
punish and deter Merrill Lynch, Pierce, Fenner & Smith, Inc. from such
wrongful conduct Claimants requested *•**» sum of $1,500,000*00 plus all of

costs, expenses arirf fH ghn-rwamont-g inrlTvllryj reasonable attorneys'
fees and for such other relief the arbitration panel doom just and proper.
Claimants further requested a rf«*v»ai of Respondent's Motion to Dismiss*

Respondent requested H-jgm-jggai of claimants' claim with prejudice and that it
be awarded its attorneys' fees in

The arbitration pan̂ i hag read and considered the pleadings, motions and
responses filed by the parties, the arguments of counsel, and the documentary
evidence and testimony presented at *"*"* haarHTig conducted on May 6, 1992.
After nainftfni deliberation, the pŷ T hag ronrlmied that all r'la'*Tng asserted
by the Claimants are barred by the applicable statutes of limitation, those
being:

(a) Rule 10b-5 15 DSC Sections 77m,
78i(e), 78r(c) (1 and 3 yrs)

(b) Cannon law fraud O.C.G.A. Section 9-3-31 (4 yrs)

(c) Recklessness O.C.G.A. Section 9-3-31 (4 yrs)

(d) Intentional infliction of
emotional distress . . . O.C.G.A. Section 9-3-33 (2 yrs)

The panel has found insufficient evidence to support the Claimants' argument
that the limitation periods were tolled under O.C.G.A. Section 9-3-30 et seer.
or the rules of the N.A.S.D. so as to bring their claims within €Ee
limitation period.

The Claimants' r-ia-iTi^ are therefore dismissed with prejudice.

Ear.h party shall bear their respective costs -i-n^inrUng attorneys' fees.

PCRPM FEES
~«.

Pursuant to Section 43c of the Code of Arbitration Procedure, the NASD shall
betain the $250.00 claim filing fee and the $1,000.00 hearing session deposit
previously deposited by the dainants.
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y
_ _

T. Brooks Pearscn,
Public Arfsitrator

.,/ '

Walter S. Hay
Industry Arbitrator

Date of Decision: July 23, 1992


