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N.A.S.D. MMARD
NATTONAL ASSCCTATION OF SBCURITIES DEALERS

In the Matter of the Arbitraticn Between
Name of Clairant
Robert D. Burkholder

91-02486
Nama of ts
J.W. Gant and Associates, Ine. - =
Douglas Welr
Kavin MoClain

For (laimant: Anthony J. Bam. Esg., Philadelphia, PA.

Regpondents: J.W. Gant and Associates, Inc. Douglas Welr and Rewin MceClain
failed to appear at the hearing.

CASE INFORMATION

Statement of Claim filed: Angust 9, 1991.
Claimant's Sulwrission Agreement signed cn: July 19, 1991.

Statement of Answer filed by Raspondent, J.W. Gant & Associates, Ine. on:
Octocber 4, 1991.

Respondent, J.W. Gant & Associates, Inc.'s Submission Agreement signed cn:
Septembex 26, 1991.

Statement of Answer filed by Resperdent Douglas Weir cn: September 20, 1991,

Respondent Douglas Wedr's Submission Agreememt signed cn:  September 19,
1991.

Amended Statement of Claim filed: September 27, 1991.

Statement of Answer filed by Raspondent Kewin L. McoClain en: October 10,
1991.

The NASD does not have record of a Submission Agreement having been filed by
Ragpendant Kevin L. MeClain.




Hearing dats: 2prd] 13, 1991. 1 sassion.

Hesring Locatiom: Chicago, Iilingis.

CASE SOMMARY

Claimant Rebert D. Burkbolder ("Claiment®) alleged fraud, misrepresentaticns,
unsuitability, manipulaticn of thea price of stock, and failure to supervise
by Respenxdents J.W. Gant & Associatas ("Gant®), Kavin MoClain ("™McClain®),
and Douglas Welr ("Wedr®) in transactions advised, and conpleted for
Claimemt's acoount at Gant in the Ifollowing securities: magnetch Coxrp.

_ _.{"Mag") stock; Mag warrants' Acticn Staffing, Inc. stoek; Jack Jacrl Futures

("Futures®); DBoca Raton Capital; International Technolegy Corp.; Sentex
Sensing Teahnoloqy; and Total Resch Corp. Claiment alleged that Respondents
commtted fraud by:

1. Making wnsuitable recommendationa of tha above memticmed securities.

2. By not providing prospectuses to the Claimant for tha above menbtlomed
stocks.

3. By making misstatements and amissiong in comnection with the sale and
pu:chaseoftheabcvanmtimadstn_cks.

4. Manipulating tha price of tha above mentioned stocks through the
Respondents broker dealer as the only market maker for the stocks,

5. Misrepresenting the locaticn of the hroker dealer.

Claimant further alleged that Gant failed to supervise Respondents MoClain
and Weir.

In its Statement of Answer, Gant denied each and every allegation contained
in the Statement of Claim. In addition, Gant agsexrted the follawing
affirmative defenses:

1. The Statement of Claim fails to state a claim upon which relief may
ba grantad.

2. Clajmapt's acticns and inactions bar him from recovery under the
Statement of (Laim by reason of the doctrine of waiver.

3. cladmt'sactimsandinactims&rhinf:mmuyundarthe
Statement of Claim by reasen of tha doctrine of estoppel and acquiescence.

4. Claimant's acticn and inactions constitute a failire to mitigate his

damages and, the:efme,maimtisbanedtrmwxnﬂertmsmm
ofﬂaiminvdnlaarinparl:

5. Claimant's Statement of Claim is frivolous and lacks substantial
justification against Gant,
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§. The negligence of Claimant and assumption of risk by Claimant bars
any reccvery by Claimamt.

7. Claimant has suffered no damage as a result of alleged wromgful
inactions or actiond on the part of Gant.

8. Claimant ig an informed invester and was at all times awmre of tha
risks of loss inherent in the securities purchased by him.

9, Clalmant's claims are barred by reasca of his ocun negligence and
fajlure to exsrcise such diligence with respect to his investments as would
be expected of reasmable persons under the same ciramstances,

10. Such affirmative defenses which, although unknown, mzy beccms
applicable upeni the presemtation of the evidence at the arbitraticn hearing.,
Therefore, leave is requested to amend the Statement of Anower upon the
presentaticn of facts which support further affirmmative dafenses.

1. Clalmant's claims are harred by tha applicable statute of
limtations,

12. Claimant's claims are barred by thas fact that Gant did not have the
required specific intemnt to defraud Claimant.

13, Claiment's Statement of Claim fails to state facts with sufficient

particularity to meet the requirements of a claim of camxon law or statutory
fraud. B,

14. Claimant's losses, if any, were cansed or contributed to by the
acts of others over wham Gamt had no control, and for wham Gant was Dot
responsible, or by events and ¢ircumstances bayond the control of Gant.

15. Claimant's Statement of Claim falls to state facts with sufficient
particularity to meet the requirements of a claim of a failure to supexvise.

For hig Statement of Anaswer, Respondent Welr demled all of the Material
allegations contained in the Statemsnt of Claim. Welr also alleged that
Claimant received ths wmly prospectus ha was required to receive whem
Claimant purchased new issua stock in Celebrity Reserk, Inc., snd that Gant
delivered the prospectus as evidenced on the purchase confirmation. Welir
further alleged that Claimant represented himself as being an experienced
investor and was aware of the risks, as well as tha opportumitles, of the
specuiative nature of tha sacuritias in which be was inveating.,

For his Amencment to tha Statement of Claim, Claimsmt stated that in March,
1990, McClain had solicited him to purchase stock in May. Claiment then
alleged that meClain left Gant shortly thereafter., Weir then contacted
Claimant comvinoing (laimant to Jleave his acoount with Gant. Claimmnt also
alleged that Weir represented himself as McClain's superiocr with even more
knowledge and experience than McClain., Claimant alleged that in May of 1991,
when Weir left Gant, did ha find cut that tha phone mmber hs had besn
calling was commected to Florida. lagtly, Claimant alleged making a
complaint abouit Weir and McClain to Tom hands. Nothing was dona about the
coplaint.




In his Statement of Answer, McClain admitted contasting Claimant concermine
Mag stock and warrants, and that they were scmething to buy and hold for a
long period of time. MeClain alleged that Claimant's position only moved up
and dewn slightly for tha tims Mclain was at Gant, and that Melain did not
recomnend the sale of the securities. Melain further alleged that Claimant‘'s
acoomt was at no loss when he left the employment of Gant.

= s

Clajmant requested an award of ocoampensatory damages of $4,590.50 plus
interest from tha date of the loss inourred. The Claimant further requested
punitive damages to deter tha stock manipulation of J.W. Gant in the permy

- —atock market and any other relief tha-pamal ey deem just and fair.

Raspondsnt Douglas Wedr requested that the Complaint of Clalmant be
dismissed and that any costs inowmrred be paid by Claimant,

Respoxxient Gant redquested that all claims against Gant shoulid be diamisged
with costs and attorneys' fees paild to Gant.

In his aoendad Claim Claimemt requested an award of $6,869.41 plus
arbltration fees and attcrney costs (totally $11,000.00).

At the begimnming of the hearing on April 13, 1992, the Chajirman took
recognition of the faot that Respendents Gant, Welr, and MoClain failed to
appear at tha hearing. The Chairmmn also tock recognition of the fact Gant
had informed the MASD staff, by telephone, that Gant would not appear. Tha
Chairmam alsoc tock note of the fact that the Respondents had either filed a
Submission and/or answer in this case. After hearing argumemt from Claimamt
in favor of allowing the hearing to proceed, and deliberaticn, the Chairman
ruled puxsuant to Section 29 of the Code of Arbitration Procedure to allow
the hearing to proceed without thae Respendents present.

Due to the umsual circumstances caused by the Chicago flood, the offices of
the NASD ware clossd on April 13, 1992, and the hearing had to be hald at tha
offices of the undersigned arbitrator. The Chicago Arbitration office of tha
NASD was later infcomed by tha New York Arxbitration Department that

the claim, failed to appear and tesgtify at the hearing, However, Raspondent
Kavin L. MeClain is bound by tha determinatiom of tha arbitration panal cn
all iasues pubmitted.




r"!‘

Respondent Gant filed a Motion to Prohibit Introdiuction of Evidence and in

mtimtoprohibitintrochmttmovaidmumderadvimt. Tha Chairm=m
disallowed the Statement in Iden of Appearance.

Claimant next made a Motion of Default Judgment. After hearing argument in
favor of the moticm, and deliberaticm, tha Chairman denied tha moticn and
crdeved tha Claimant to procesad with the case.

Cn April 28, 1992, prior to the Award being rendered in this case, Respondent
Gant filed a moticn for rebhearing of this case. Aftar review of the motion

and responge, angd deliberation the undersigned arbitrator has denied the
moticn. ,

Y
Pricr to the Jward being rendered in this case, Claimant informed the MNASD,
by letter dated Aprdl 16, 1992, of a settlament with Respondent Wedr,
releasing Welr from arbitratiem.

Tha party in attendance at the hearing has agread that the Xard in this

ter may be executed by comterpart coples or that a handwritten, signed
wrd pay be entered. In either case, the party present at the hearing has
agreed to receive a conformed copy of the sward while the original remains on
file with the NASD.

After considering the pleadings, t‘nntisﬁmandthnevidmcamudat
the hearing, the undersigned arbitrator has decided in full and fipal resolu-
ticn of the issues submitted for deterwination as follows:

1. Respondent J. W. Gant & Associates, Inc.'s Moticn to Reopen the
hearing is hereby denied with prejudice.

2. Raspondent J. W, Gant & Associates, Inc.'s Motion to Prohibit
Introduction of Evidence by Claimant at the Hearing is hareby deniad with
prejudice.

3. Claimnmnt, MD.W'SMMWDGQM
Welr are hereby denled and dismissed with prejudice.

4. Fespondents J. W. Gant & Associates, Ioc. and Fevin McClain are
jointly =xi severally liable for, and shall pay to thes claimant, Rcbeet D.
Burkholder the aum of £1,275.00.

5. Respondent J. W. Gant & Associates, Ine. is llable for, and shall
pay to tha claimamt, Robert D. Burkbholder the sum of $2,765.00.

OIHER (OSTS
T —

6. Respondmnts J. W. Gant and Associates, Inc. and Xevin MoTlain are




liable for, amxi shall pay to claiment the sum of $3,750.00 for atvorneys*
. feas. The authority for the Award of atterueys' fees can be found in the
cagse of Neville v, 355 NE 24 86, 41 Ill. App.3d which had been
cited in application of claimant's attorney for legal fees and cogts.

Pursuant to Secticn 43¢ of the Code of Arbitration Procedure, the following
Forim Feas are asgesged.

= _ 1 hearing seasion x $100.00 = $10.0.700
Pursuant to Section 43¢, the NASD ghall retain ths ncorefundable filing fea
in the amount of $850.00, and shall refimd the hearing session deposit in the

amoamt of $75.00 previcusly paid to the NASD by the claimant.
Forum Fees in the amount of $100.00 are assassed against Respondent J.W. Gant
& Associates, Inc.

Feas ave payable to tha Mational Associaticn of Securities Dealers, Inc.

Dated:

June 18, 1932 /e/fmos J. Cofiman, Jr.
- 'l r-

Chairman




