
N.A.S.D, ANAKD

NEEKWAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration

of

Robert D. Burkholder

91-02486

Name_o£_Regpandents

J.W. Gant and Associates, IDC. - **--
Douglas Weir
Kevin Mcdain

FOOT Claimant: Anthony j. Horn. Esq.,

Respondents: J.W. Gant and Associates, Inc. Douglas Weir and Kevin Mcdain
failed to appear at the hpa-ring.

QiSEE

Statement of rna-itn filed: August 9, 1391.

Claimant's Sulanission Agreement signed on: July 15, 1991.

Statement of Answer filed by Respondent, J.W. Gant & Associates, Inc. on:
October 4, 1991.

Respondent, J.W* Gant & Associates, Inc.'s Submission Agreement signed en:
September 26, 1991.

Statement of Answer filed by Respondent T*""?g!flff Weir on: September 20, 1991.

Douglas Weir's Submission Agreement signed on: September 19,
1991.

Amended Statement of Claim filed: Septaiber 27, 1991.

Statanent of Answer filed by Respondent Kevin L. tArmain on: October 10,
1991.

The NASD does not have record of a Submission Agreement having been filed by
Respondent Kevin L. Uodain.



Hearing date: April 13, 1991. 1 session.

rTpfj-rinq Location: Chicago, Illinois.

CESS StBMftHT

Claimant Robert D. Burkholder ( "Claimant11) alleged fraud, misrepresentations,
unsuitability, manipulation of the price of stock, and failure to supervise
by Respondents J.W. Gant & Aapr̂ ifrfr̂ p {"Gant") , Kevin MrrrTa'|T' ("Mcdaiii") ,
and Douglas Weir ("Weir11) in transactions advised, and completed for
Claimant's account at Gant in the following securities: mngnBtnh Corp.

_ ("Mag") stock; Mag warrants' Action Staffing, Inc. stock; Jack Jacrl Futures
("Futures11) ; Boca Raton Capital; International Technology Corp. ? Sentex
Sensing Technology; «v̂  Total Reach Corp. Claimant alleged that Respondents
committed fraud by:

1. leaking unsuitable "̂ .̂vf |B|igj" *̂ »̂  ""? of &** above man^HrmgMi securities.

2. By not providing prospectuses to *"**? Claimant for *•**» above
stocks.

3. By T"air*™j wi pflt at-tfmMifg anrf offlissions in fwmant-inn with frhA sale and
purchase of the above mentioned stocks.

4. M«rHpi?1a»"|Tig t-ha prlCC Of *">«» above Tnan*4rwu*tj StOCfcS

Respondents broker dealer as the only market maker for the stocks*

5* Misrepresenting the location of tha broker dealer.

Claimant further alleged that Gant failed to supervise Respondents
and Weir.

In its Statement of Answer, Gant denied each and every allegation contained
in the Statement of maHm. Tn addition, Gant anp̂ y-tpH t->M> following
affirmative defenses i

1. The Statement of r>1a*™ fail, a to state a ^i*-'™ upon which relief may
be granted*

2. Claimant's a/rct;1<mq ***** -\-n*r»+"\rv*^ Hat- Mm from, recovery mvtor tha
Statement of Qaim by reason of the doctrine of waiver*

3. dadjnant's actions and *™**-4ma bar him from recovery under the
Statement of f>^•a^™ by reason of ^^^ Ay?»rHTiq of optrnp^T ***** acquiescence.

4. Claimant's action and Inncticnfl constitute a failure to mitigate his
damages and, therefore, Claimant is barred from recovery under the Statement
of f^a-hn in whole or in part.

5. Claimant's Statement of na-hn is frivolous and lacks snbfftvmtvlal
justification against Gant.



6. >T*Tft negligence of Claimant artf* aflfflŷ tlr*" of risk by Claimant bars
any recovery by Claimant.

7. claimant has suffered no damage as a result of alleged wrongful
Inactions or AflMnnfl on the part of Gant.

8. Claimant is an -tTvft IMI»H investor and was at all times aware of
risks of loss inherent in the securities purchased by him.

9. dainant's l̂a-i"" are barred by reason of his own negligence and
failure to exercise such diligence with respect to his investments as would
be expected of reasonable persons mvVM" HT« same

10. Such affirmative d̂ rm̂ i? which, although unknown, may become
applicable upon the presentation of the evidence at the arbitration Ivan-ring.
Therefore, leave is requested to amend the Statement of Answer upon the
presentation of facts which support further affirmative defenses.

11. Claimant1 s ^i«Htna are barred by the applicable statute of

12* Claimant's fQa-Hnq are barred by the fact that Gant did not have the
required specific intent to ftê Prmyj claimant*

13. Claimant* s Statement of rna-hn fails to state facts with sufficient
pa-r-H rmla-H fy fcQ meet *"***» nafjH -romoni-g of a f*"*^*" of f *»«*** law OT Statutory

fraud.

14. Claimant's losses, if any, were caused or contributed to by the
acts of others over whom Gant had no control, and for whom Gant was not
responsible, or by events and circumstances beyond the control of Gant.

15* Claimant's Statement of f*t**™ fails to state facts with sufficient
particularity to meet *•*« requirements of a ̂ 'Ia4m of a failure to supervise*

For his Statement of Answer, Respondent Weir durtflrt all of the Material
HTI Mia Statement Of ^H***" WBdf a1«** allagipd that

Claimant received the only prospectus he was required to receive when
Claimant purchased new issue stock in Celebrity ReserJc, inc., and that Gant
delivered the piuajjeutua as evidenced on the purchase ccnf imation. Wair
further ^llftjfrl that Claimant r'^ri'iiml rrl ^H«»gai€ as fr^^g an experienced
investor and was aware of the risks, as wall as the opportunities, of the
speculative nature of the securities in which he was investing.

For his *•""*"«"£ to the Statement of n**™r dainant stated that in March,
1990, M^f^a1**! Vuxfl fffii -j r>-\ ̂ -orf MIB to purchase stock in May. Claimant <"> "̂
alleged that mroiaHTr left Gant shortly thereafter. Weir +">M»I contacted
Claimant '*««ui*vHng Claimant to leave his account with Gant. Claimant also
alleged that Weir represented ™~*»™ as Modain's supecior with even more
knowledge and experience **•« Mcdain. claimant alleged that in May of 1991,
wben Weir left Gant, did he find out that the phone rmmher he had boon

to Florida* lastly/ claimant alleged tnn^yg1 a
ocnplaint about Weir and i******* to Torn hands. Nothing was done about the
complaint.



In iriq Statement of Answer, ifr^aHn admitted tm+*t**>Anq dainant
Mag stock and varrants, and that they were something to buy and hold for a
long period of tine. ^fcTI3*™ alleged that Claimant's position only moved up
and down slightly for the tics tfclain was at Gant, and that Mclain did not
reocnmeod the sale of the securities. Mclain further alleged that Claimant's
account was at no loss when he left the employment of Gant.

Claimant requested an award of compensatory HJIIUMJIMH of $4,590.50 plus
interest from the date of the loss -innirred. The Claimant further requested
punitive damages to deter the stock mrvipiiai-Hrm of J.W. Gant in the peony
-stock market anrl any other relief the -panel may down just and fair.

Respondent Douglas Weix requested that *"**** Conpladnt of Claimant be
and that any *v>ptr-ff incurred be p^** by Claimant*

Respondent Gant requested that all ^^a^™q against Gant «H^^T^ be H4anHi
with costs arvi attorneys' fees paid to Gant.

In his frmgrelflri Haim Claimant requested an award of $6/869.41 plus
arbitration fees and attorney costs (totally $11,000.00) .

At <">"» beginning of *"*» •HOJHHTOJ on April 13 , 1392 , ***9 Chainnan took
of <"̂ 1** fact that Pftflp*nHon*-a Gantr Weir, 3Qd MrifnaiHTi ^ailfKJ tO

at +**"* hearing. The Chainan also took i'*«ngnHMf»i of ^^» fact Gant
had infonned the NASD staff, by telephccie, that Gant would not appear. The

also took note of the fact that the Respondents had either filed a
ansHQr in *"M« case. After he&rixig argument r" a" daimant

in fdv!"' of allowing **fr« hearing to proceedr ynrf A*I WntHH*+A rm r t-Ha CbaixsBii
ruled pursuant to Section 29 of the Oode of Arbitration Procedure to allow
the heaTHTij to proceed without the Respondents present.

Due to *"**** '**"<•«• "i cizcunostances rnnfrort by **̂ ^ Chicago flood, ^^«* offices of
the NASD ware closed on April 13, 1992, and tba hearing had to be held at the.
offices of +**• "••tnHan»|̂ gfl|̂ H arbitrator. *n>«> Chicago Arbitration office of the
NASD was later *"*•**•"*** by the New York Arbitration Department that
Respondent Wn1r **»** r^^arifrefl *-+**n Weir H*^ ni«4Ti^ HTI Mg telepl̂ oe ^«»ii.
to the New Yocfc office, to be in Chicago that "^^^"gf but could not locate
n-x> site ff?F the IHVII Imj and therefore he had iHJpff^ the arbitration. Wsir
later seat a letter to this effect to the Chicago Arbitration office.

Respondent Kevin L* Mclain did not file with the NASD a properly executed
submission to arbitration bit is required to submit to arbitration pursuant
to Section 12 of the NASD Code of Arbitration Procedure and having answered
the "i**™, fallen to appear and testify at the hearing* However, Respondent
Kevin L. *fr'fT^a^" is bound by ^"^a rini-BfrHri n» M m of *•>» arbitration p*™*^ en
all issues submitted.



Respondent Gant filed a Motion to Prohibit Introduction, of Evidence **** in
Lieu of Attendance at hearing. After hearing Claimant's arguments in
opposition to *"*»» T"?*"*"", a*** dPHb̂ raticn, *"ft*» rhaH-mym ruled to take the
motion to prohibit ^ " L I'̂ J'̂ rt1^ T of Evidence **"****** advisement. Tne
disallowed the Statement in Lieu of Appearance.

Claimant next node a Motion of Default Judgment. After f^w-ing argument in
faVOtr Of the niftM«nr anrf A>1 -ll-igrarMnin, Mio Chairman Han-lari M^ rm+^rm and

ordered the dadjnant to proceed with the case.

Cn April 28, 1992, prior to the Jfiward being rendered In +™a case, Respondent
Gant filed a motion for rehearing of this case. After review of the
and response, a™* rifti-Ovar-M^nn frha undersigned arbitrator has
motion.

Prior to fr*1^ Award being rendered in fr*Ha case, Claimant *iTi*rmmufj H^ NASD,
by letter dated April 16, 1992, of a settlement with Respondent Weir,
releasing Weir from arbitration.

The party in attendance at the hnnrlntj has agreed that ^hg £ward in
matter may be executed by counterpart copies or that a handwritten, signed
AwBrd may be entered. In either case, the party present at the h«™HTig has
agreed to receive a conformed copy of the award while *•>*> original remains on
file with the NASD.

After considering the pleadings, the testimony and the evidence presented at
the hpflring, the undersigned arbitrator has decided in full and final resolu-
tion of the issues submitted for determination as follows i

1* Respondent J. W. Gant & Associates, Inc. ' s Motion to Reopen the
hearing is hereby dffil ed with, prejudice*

2. Respondent J. W. Gant & Associates, Inc. 's Motion to Prohibit
Introduction of Evidence by Claimant at the Bearing is hereby HanHo^ with
prejudice.

3* Claimant, Robert D, BurJdaolder's ̂ i ****** against Respondent Douglas
Weir are hereby denied and dismissed with prejudice.

4* Respondents J. W. Gant & Associates, Inc. and Kevin Mfm*4-n are
jointly and severally liable for, and shall pay to the claimant, Robert D.
Burfrholdeg the sum of $1,275.00.

5. Respondent J. W. Gant & Associates, Inc. is liable for, and nhnll
pay to the claimant, Robert D. Burkbolder the sum of $2,765.00.

6. Respondents J. W. Gant and Associates, Inc. and Kevin MnCTain are



liable for, anrf chain pay to claimant the sun of $3,750*00 for attorneys1

fees. ine authority for the Award of attorneys' fees can be found in the
caae of Neville v. Davinrov, 355 HE 2d 86, 41 111* App*3d which had been
cited in the application ot rla-hmmt's attorney for legal fees and costs.

Pursuant to Section 43c of the Code of Arbitration Procedure, the following
Forum Fees are assessed.

1 Mvirlng session x $100.00 » $100.00

Pursuant to Section 43c, the NASD «>«n retain the nonrefundable filing fee
in **"» amount of $50.00, and gh*n refund **** hearing gpfinlnn deposit in *****
amount of $75.00 previously paid to the NASD by the claimant.

Forum Fees in the amount of $100*00 are assessed against Respondent J.W* Gant
& Asflodat̂ Sf Inc.

Fees are payable to the National Aaaoc-iafc-Jrn of Securities Dealers, Inc.

Dated:

June 18. 1992 /s/Anos J* Coffman, Jr.
.T- (~toffm»nr Jr.


