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CASE SIMMARY

Claimants Jorge L. Garcia and Mary Trow Garcia ("the Garcias®) alleged
that Regpondent Paul Shute ("Shuter), broker for Respendent Joln G. Kirnard
and Company, Inc. ("Ximnard®), contzolled all of the Garcia's accoumts while
amploved ab Kimmard, The Garcias also allaged that Kimard was negligent or
reckless in employing Stute. The Garcias alleged that Shute left Kinnard and
cbtained employment with Summit Investment Corpozration ("Sumnit®); the
Garcias alleged that at the time the Garcia's accounts were tramsferred to

--Sumuit, most of their money had been losthy Shute at XKirmard, and the lossas

had been concealed. The Garcias alleged the following violationaz: (1)
conversicn-misappropriation, Federal Securities Fraud, Sections 10(b) and
15{(c){1) and Rules 10b-5 and 15c-1, respondsat superior, negligent
supervision, N.Y.S.E. Rule 405, AMEX Rule 411, Mirmm. Rule 2875.0910, fedexal
cantrol pexrson liability, general negligence, state securities laws Mimm,

Stat. Section 80A.01 and sectian 80A.03, breach of fiduciary duties, and
Canncn Law Fraud.

In Claimant's Amended Statament of Claim, the Garcias added Sumit as a
Respondent. Tha Garcias alleged that Jorge Garcia invested his mother's,
Elgie Sanchez, life insurance procesds, which she recelved from her other
aon, in an account held at Kimpand. The Garcias alleged that Shute stole
part of the insurance proceeds by forging a $29,399.10 check payable to Elsie
Sanchez and Jorge Garcia. Tha Garcias alleged that they believed that the
money had been transferred to Sumnit when Shute joined Surmit.

Kimnard denied any wrongdeing, and alleged that the Garcias simply lost
mney in tha market. Ximard alleged that it did not appear that any mey
wasd stolen from the accoumt, nor that tha accoumt was excassively traded.
For Kimard's crossclaim, Kimnard alleged that they are emtitlad to recover
fran Shute all damages caused hy his actions, including indemnification and.
contribution for all costs of defense and any lishilities Kimnard may face.

Sumit denied that it engaged in any fraudulent conduct. Summit alleged
that the Garcias had a duty of due diligence with respect to their own
accounts that they failed to exercise. For their coumterclaim against Elsie
Sanchez ("Sanchez®), Summit alleged that Sanchez entered intc a settlement
agreemsnt with Kinnard which made her whole, and that in tha event an Zaxd
be entered against Sumnit for repayment to the Garcias for finds converted by
Sanchez, Sanches should be crdered to contribute to and/or inxdemify Sumnit
in the amount of any such Jaard.

In their cross claim against Shute, Summit alleged that Shmte's conduct
wasd unauthorized and beyond the scope of his employmmnt with Sumwit, and that

Shute should be ordered to indamify Sumnt if an Aeard is entered against
tham.

Elsiea Sanchez filed an Angwer and objection to the arbitrator's
jurisdiction of Sumuit's comterclaim againat har, alleging that the
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comterclaim is frivolous. Sanchez alleqed that sha dld not agree to
arbitrate any claim Summit may have against her. Sanchez requested that the
pretended counterclaim against her be dismissed, and that she be asmrded
attorney's fees against Summit.

ERLIEY SR
Claimant requested the following against Respondent Sunmit Investment
Capany: coppensatery demages in the amounmt of $5,000.00, attorney's feas,

interest, costs, disbursements and expenses, and such other rellef as the

--Bxblitxators, based on the evidence, dssm just and equitable. Claimants also

requested the following against Respondents Kirmard and Shute: compensatory
damages in the amoamt of $10,000.00, attorney's fees, pre and post award
interest cn all damages =warded, costs, disbursements, and expenses, and such
other relief as the panel deems just apd equitable.

Kimmard requested that the claims ba denied entirely amxd that thay be
entitled to judgment against Shute for contribution, indamity, dJdamages,
coste of dafense and attorney's fees. . Sumit requested that an Zeard be
iszuaed in their favor, dimiuaingthastal:mtofmimwithprejtﬂicaand
granting Summit its reasonable and disbwrsements, including reasonable
attorney's fess. Sumnit requested that an Zmard be entered in its favor,
dimnissing Claimant's Statement of Claim with prejudice and granting to
Supnit its reascnable cost and disbursements, including reasonable attorney's
feas.

OTHER TSSORES CONSIDEDE

The parties have agreed that the Amrd in this matter may be executed in
comterpart oopies or that a handwritten, signed Xerd may be entered. In
either case, the parties have agreed to receive conformed coples of the Zmrd
while tha criginals remain cn file with tha NASD.

The Claimants Jorge Garcia and Maxry Trow Garcia were granted permission
to hmend their Statemsnt of Claim to add Summit Investment Corpozation as a
respandent. Sumnit Immestment Corporation did not file a properly executed
Submmis=ion Agreesment pursuant to Section 12 of the NASD Code of Arbitratiem
Procediys, but bhaving answered the Statement of Claim, appeared and
testified, 13 boaund by the comclusions of tha Panel on all issues submitted
for determipation.

Tha Claimants Jorge Garcia and Mary Trow Garcia settled thalr claims
against Respondent Joln G. Kirmard and Company, Inc. with prejudice by letter
to tha NASD dated May 22, 1992. Respondent John G. Kimnard and Campamy, Inc.
withdrew its cross-claim without prejudice against Respondent Paul Shute.

Responcent Paul Shuta did not f£ila an Answer to the Statement of Claim
or a Submission Agreement. Panl Slute did not appear at the hesaring. By
latter to the NASD dated August 26, 1991, counsel for Regpondent Faul Shuta
said that "™Mr, Shute does not desive to, and will not, participate in the
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above proceeding, and as a nom-participant, he will not be bound by any
arbitral award.® The NASD sent coumsel for Respondent Paul Shute, a copy of
O'Neal v. NASD, pertaininy to retention of jurisdiction over foxme
registered representatives. Tha arbitrator detexmined that Paul Shute had
knowledge of the alaim filed againgt him and proper notica of the heaxding.

The arbitrator denied and dismissed Respondent Sumnit's countexclaim
against Elsie Sanchesz.

.Y
Aftercmside:ingtheplud:l.ngn,-tl:n testimny and tha evidence
presented at tha hearing, the undersigmed arbitrators have decided in full
and fipal rescluticn of the iszsues submitted for determination as follows:

1. Tha Claimants' Statement of Claim is denied and dismissed in its
entirety as to Respendent Sumnit Investment Corporation;

2. The Respondent Pmul Shute shall be and hereby iz liable for and shall
pay to the Claimeamts Jorge L. Garcia and Mary Trow Garcia actual damages
in tha amwmt of Five Thousand Dollars ($5,000.00);

3. The Respondent Paul Shube shall be and hereby is liable for and shall
pay to tha Claimants Jorge I,. Garcia and Mary Trow Garcia intesrest at
the Mirmesota legal rats from the dabte of the decision;

4. Each of tha partias szhall bear their oun costs and expenses inmurred,
including attomey's fees, other than those specifically emmerated for
bharain, :

Pursuant to Sectin 43¢ of thae Coda of Arbitration Procedure, the
following Forum Feas are assessed:

1l gession X 3200 = %200 mimus hearing session deposit of 5200 = net O
dua.

Fees are payable to tha National Association of Securities Dealers, Inc.

By Tha Arbitration Panel:
Dated:
Cctober 6, 1992 /af Arthaw I,. Sixrikdn
Public Arbitrator

HASD Mamrd served on: o:-.mba:sl 22




