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For Clajmant: Doris Tofel appeared pro se.

For Respondent: Allan E. Rosen was represented by Robert C. Hackett, Esq.
and Jolm J. Nicgorskl, Esqg. of Mohr, Hackett, Pedaerscn, Blakley,Randolph&
Haga, P.C., loca.tedinPhoen:LxArim
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Statsmemt of Claim filed: Aungust 23, 1991
Claimant's Submissicon Agreement signed cn: September 15, 1991

Statement of Answer filed by Respondent an: November 8, 1991
Respondent's Submission Agreement signed on: Octcber 15, 1991
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Pre-Hearing Conferenca: None Held.
Hearing Date/Sessicna: 2Aprdil 13, 1992 for two (2) sessicns

Hearing Location: Scottsdale, Arizona
CASE SIMARY

Claimant Doris Tofel (™ofel®) alleged that Respondent Allan E. Rosen
("Rosen") misrepresented to her and purchased for her TRA accoumtE an
unsuitable investment of pranisscry notes in the principal amamt of
$10,000.00 issued by Cave Creek Properties Aimd. Tofel further alleged that
while she does not remember signing amything authorizing the investment, she
received an "advice slip* from Firat Trust Corporatiom in July of 1986
showing the purchase of the investment, even though a prospectus was not
received (Tofel did receive a "Summary of the Offering").

. Tofel alleged that in December of 1990, Rosen informed her that the mmey,
- along with other investors' funxds were "nsver properly invested®, but were
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"loaned agminst the property® as tha manager never raised encugh funds to
open the project. Rosen further explained that the note became delinguent
a Jamuary 15, 1991 and that he would tell the cwner to refuind the money or
Rosen would lodge a camplaint with the authorities. Resen did not returmn
Tofel's calls in Jamuary of 1991 and this claim was fils

Respondent Rosen denied the material allegaticoms of the Statament of Claim,
alleging that:

1. Rosen had a mmber of mestings and telephona canversations with
Tofel prior to her imvestmene decisions, during which Rosen
reviewed the Tofel's financial situation, investments, axpertisa
cbjectives, and, in making the recommendation, considered all
relevant factors, including sultability, =ik, the Tofel's
aversion/tolerance to risk, diversification, liguidity of tha
investments snd the claimed real estate investment expertisze of Mr.
Tofel;

2. Rosen was familiar with the due diligence performed by his
firm, whick had approved the purchase of the notes, and had even
conducted his own cdue diligence by disoussing the investment with
the successful real estate develcper in the Phoenix area wio
developed the project;

3. Fosen explained to Tofel tha risks inherent in the investment
and Tofel accepted the risk because of the diversification of the
other investmsnts reccommendad by Rosen;

4. On July 2, 1986, Tofel signed an investment amthorizaticm to
First Trust for her imvestment in Cave Creek, which acknowledged
that before tha trust would release the funds, a prospectus mst be
an file with the First Trust Campliance Department and in which
Tofel verified that she bad read all pertinsmt information relating
to the ipvestment and met the sultability requirememts of the
cffering; and

5. In late 1986, the developer first indicated that -there were

pmblauwiththa@na&ukinvuﬂmtandmtmm
promigsary uotes in other real estate venture.
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s additicoal defensea, Rosen asgertad that:

1. 'nnclainmsbumdbyapplicablestamtesoflimutimsior
fraud in comnection with the parchase and sala of securities,
camxon law fraxi and alleged negligemt conduct by Rosen;

2, Tofel has presentsd no proof of dmmges as there is no
campetent evidence that the Cave Creek investment is worth less
that $10,000.00;

3. There has been a net gain in those investments mada by Tofel in
July of 1986 pursuant to Rosen's recamnendations, even assuming the
Cave Creek investment is worthless and consequently, Tofel has




¥l

——

suffered no loss;

4., Rosen's comduct was in full campliance with all ocbligations
imposed upon him, including but not limdtad to, dcbligaticns imder
tha NASD Rules of Fair Practice;

5. The investments recomended and purchased by Tofal were
suitable, were in accordance with her investment cbjectives, were
not cverly risky and were diversified;

6. Rosen had a right to rely, amnd did so rely, uwpm the
independent requirement of Tofel's IRA trustee (First Trust) that

7. Rosen had a right to rely, and did oo

daveloper's representaticn that Tofel would not be permitted to

make the investment until ghe had read the Cave Cresk P™M and
~ signed the subscription agreement.
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Claimant Doris Tofel requested that the pansl entar an award against Rosen
for the sum of $10,000.00, interest at the legal rate fram July 11, 1986, tha

costs of arbitzation and any other remedies the arbitrators felt was
appropriate. B

Respcndent Allan E. Rogen requested that the Statement of Claim be dismissed
and denied in its entirety.

OIHER. ISSOES

ERED & DECTTED

The parties have agreed that the Award in this matter may be exacutad
comtexrpart coples or that a bandwritten, signed Zward may be entered.
either case, tha partieg have agreed to receive conformed coples of the
while tha originals remain on file with the NASD.
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After considering the pleadings, ths testimomy and the evidence presented at
tha beaaring, the wndersigned arbitrators have decidad in full and f£inal
resolutiom of the issues submitted for determination as follows:

l. FRespondent Allan E. Rosen is liable for and shall pay to
Claiyant Doris Tofel the sum of $10,000.00;

2. The parties shall bear thair own costs of arbitratiom,
including attormeys' fees, except for those specifically emmmerated
harein.
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. Pursuant to Sectiom 43(c) of the Code of Arbitration Procechmra, the
following total Forum Fees are assessed: Two (2) sessions x $400.00 bearing
sessicn deposit = $800.00.

Tha Natiocnal Agsociaticn of Securities Dealers, Inc. shall retain the $120.00
claim £iling fee and refund the $400.00 hearing seesion deposit previcusly
deposited by the Claimemt Doris Tofel. Respondent Allan E. Rogen is liable
for and shall pay to the NASD forim fees in the sum of $800.00.

Fees are payable to the Naticmal Association of Securities Dealers, Inc.

Sara Jo Dew July 21, 1992
W

Juoe 23, 1992

Date of Sexvice cn Parties: mxz'r, 1992




