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ASE Y

In a claim filed with the National Association of Securities Dealers, Inc. on September
20, 1991, Claimants Matt and Frances Moreili, who appeared Pro Se, alleged that Respondent
Damail, Kemna & Co., Inc., through it's representatives, Respondents Marc D. XKemna and
Anthony S. Vaughan made misrepresentations to them regarding Massachuserts Financial Service
(MFS), and that there would be no loss of principal if they moved their prior investment into
this fund. The Claimants further alleged that Respondents Marc D. Kemna and Anthony S.
Vaughan chumed their account in order to generate commissions and that they should be
compensated for their loss.

Respondent Darnall, Kemna & Co., Inc. failed to file an Answer to the Statement of
Claim.

Respondent Anthony S. Vaughan, who appeared Pro Se, maintained that he never told
the Claimants that their principal was guaranteed, nor that it would not fluctuate. Respondent
Anthony S. Vaughan further maintained that no churning took place in this account, since his
only transactions with them were to sell their prior investment, Franklin Fund, and to purchase
the MFS Lifetime Government Income Plus Trust Fund, pursuant to the Claimants’ instructions.
The Respondent Anthony S. Vaughan contended that his intentions regarding the Claimants were
~ to assist them in moving from a mutual fund which was performing poorly into another, which
if it had been heid long term, probably wouid have given them a better return.
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Respondent Marc D. Kemna. who also appeared Pro Se, maintained that no churning
occurred in the Claimants’ account. since only two transactions took place. both approved by
the Claimants. Respondent Marc D. Kemna further maintained that the Claimants were
informed that the securities held by the Fund, not the Fund share price, are guaranteed as to the
payment of the principali and interest and that the Fund yield and share price fluctuate.
Respondent Marc D. Kemna contended that the Claimants sold the MFES fund without his or Mr.
Vaughan’s knowledge or advice. and that had they heid conto the investment, they would have
realized a profit.

RELIEF REQUESTED

Claimants Matt W, and Frances C. Morelli requested $5.875.55 in actual damages.

Respondent Darnall. Kemna & Co., Inc. failed to file an Answer to the Statement of
Claim.

Respondent Marc D. Kemna requested the claims of the Claimants be dismissed.

Respondent Anthony S. Vaughan requested the claims of the Claimants be dismissed.

OTHER ISSUES

1. In accordance with Section 13 of the NASD Code of Arbitration
Procedure the Respondent Darnail, Kemna & Co., Inc. was served
by centified and regular mail and given an opportunity to respond,
which it failed to do. :

2. Pursuant to the By-Laws of the NASD the arbitrator determined
that Respondent Damall, Kemna & Co., Inc. had notice of the
claim and was required to submit to this arbitration proceeding and
is, therefore, bound by the arbitrator’s ruling and determination.

AWARD
Pursuant to Section 13 of the National Association of Securities, Inc. Code of Arbitration
Procedure, a singie Public Arbitrator, W. Reece Bader, was selected to review and determine
the matter in controversy between the parties set forth in submissions to Arbitration signed by

the Claimants on September 7, 1991, by the Respondent Anthony Vaughan on June 5, 1992, by
the Respondent Marc D. Kemna on June 1, 1992. Respondent Darnall, Kemna & Co., Inc. did
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not sign a Submissions Agreement as required by Sections 12 & 13 of the NASD Code of

Arbitration Procedure.

And, the Arbitrator, having considered the proof of the Parties, has decided and
determined in full and final resolution of the issues submitted for determination as foilows:

L.

[

I, W. REECE BADER, do hereby affirm upon my oath as arbitrator that I am the
individual described herein anid who executed this instrument, which is my oath and award.

Respondents Darnall, Kemna & Co., Inc., Marc D. Kemna and
Anthony S, Vaughan are jointly and severaily liable and shall pay
to Claimants Matt W. and Frances C. Morelli $2,799.50 in actual
damages.

-

The parties shail bear their respective costs.

The $150.00 filing fee previously deposited with the National
Association of Securities Dealers, Inc. by the Claimants shall be
retained by the NASD, Inc.

AFFIRMATION
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Signature of Arbltrator

DATE OF DECISION: December 9, 1992




