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Arthur Ashley Williams Foundation
Case*

vs. 91-03060

T*̂  'rd

E.F. Button & Conpany, Inc.
Sbearson T^hmnn Brothers, Inc.
Robert Sarly

vs.

Third Party Respondent

Clanent T. Lambert

For Claimant: Patrick G. Finegan, Jr., Esq.

For Respondent: George Richardson, III, Esq. of Shearson TieViran Brothers,
Inc.

Statement of Claim filed: Septeofcer 30, 1991.
First Aneoded Statoneat of Halm filed: Nbveaber 15, 1391.
Second AMndmeat to the Statanent of Haim filed: Decenber 18, 1991.

signed on: Septeutoer 25, 1391.

Joint Stataneat of Anjunr and Third Party Claim filed by Respondent, on:
January 22, 1592.
Responint, "ThmiTun t^t^^m Brothers, Inc. '3 Submission Agreement signed on:
January 22, 1992.

, Robert Sarly 'a, Sutndssion Agreeoent signed on: January 23, 1392.

daioant's Answer to Respondent's Third Party Halm filed: January 30, 1992.

Dates/Sessions: July 14, 1992 - 2 Sessions.
July 15, 1992 - 2 Sessions.
July 16, 1992 - 2 Sessions.
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Hearing Location: NftSD offices located at 260 Franklin Street, Boston,
Massachusetts.

case saaaar

In its Statement of Claim, -ITMOHH-ITMJ two Anendtnents thereto. Claimant makes a
claim for losses of $332,920.00, as of September 30, 1990, due to
transactions in six securities. Claimant alleges that the losses were the
result of Respondents' failure to properly supervise its broker, Robert M.
Sarly("Sarly") ; unsuitability of the investments; self-dealing in securities
in which Respondents had a proprietary interest; fraud; breach of disclosure
duties; and negligence. Claimant also alleges r̂ irp̂ ĝ, for which it seeks
damages of $50,000.00; Racketeer Influenced and Corrupt Act (RICO) violations,
for which it seeks treble damages of $998,760.00; punitive damages of
$1,664,600.00; and lost opportunity costs of $100,000.00; plus cost, fees,
counsel fees, and further just and equitable relief. In its closing
argument. Claimant also requested $30,000.00 for counsel fees and recovery of
various underwriting discounts ay>fi ccoinissions paid to pogpTnHan ta by
Claimants on mutual fund •iTTtrpgtrpon̂ p qyxj sales.

Respondents deny Hre allegations of Claimant, allege that Respondents acted
properly in every respect and that Claimant, in essence, merely seeks to
recover for investments which did not r*"1 fo'rm as well as desired.
Respondents assert affirmative defenses. Finally, Respondents assert a
third-party claim, in the amount of any award in favor of Claimant, against
dane&t T. Lambert ("Lambert"), a Trustee of Claimant, who was authorized by
Claimant to make investment decisions, on Ŷ̂  grr <nrv< that Respondents relied
on Lambert's decisions.

Claimant, in its answer to Respondents' third-party claim,
requests HT«» third*party *"̂  aim 0e dismissed.

Claimant requested a total award of at least $3,336,382.00, plus interest,
costs, and fees, together with an injunction requiring that Respondent
Shearson Lehman Brothers include a notice of any award in this case in the
nanrt- mass mailing of <*f̂  mandatory statement of its financial
pursuant to SBC rules.

p g B^j i u |an I B request that HIO niaHTn^ of Claimant be dismissed in all respects
anrf that Respondents be awarded costs, Including reasonable attorneys fees.
Respondents also request that Lambert be held liable for any award against

in favor of Claimant.

Claimant request that Respondents third-party fi*1^ be

DISCOSSICK and OMCrnSICKS



Page 3
91-03060.Award

I. Toe Arbitrators reject the securities claims under SBC rules lQb-5 and
other fraud claims. there was a long history of correspondence and
connuni cations between Sarly, the broker, *p̂  Lambert, Claimant's Trustee,
about potential Claimant investments, investment objectives, and specific
recaanendatians . Claimant originally '•̂ -npia-inari of losses in six securities.
During **̂  course of **-he hearings, Claimant abandoned its claim as to two of
the six securities (Alliance S.T. Mil ti -Met. Trust and the preferred stock),
leaving four nnHiai fund investments as to which it frtT̂ Ta-ina - Putnam
Divided Tncome Fund, Putnam Master TTV^̂ »t Trust, TEW Convertible Securities
fund, and MFS Intermediate TnmnB Trust ("MFSIIT") fund. With respect to the
reccmnendations by Sarly for these mutual fund investments, prospecti were
sent to Claimant. Lambert reviewed or v«d an opportunity to review those
prospecti and authorized investment in the four mutual funds at issue.
Lambert is a sophisticated CPA and entrepreneur, accustomed to evaluating
fHrmnf̂ iai •infnrTniit̂ rm ivnt\ advising clients on business decisions, many of
which involve risks similar to those involved with mutual fund investments.
Sarly' s actions, ITTVJQT- t-hg circumstances, do not amount to fraud.

2 . The investments in question were recommended by Sarly, so suitability is
a relevant issue. If the investments were not suitable for Claimant, t-hgi a
claim may be sustained for the losses and damages suffered, to the extent
these can be proven. Based on the evidence regarding the objectives of
Claimant in its overall investment strategy/ •*«vO*»̂ *ij regular
and correspondence between Sarly and Lambert, the mutual fund investments,
]̂>frTiign they pwf'""'"ff1 less well <•**•« ̂ nHcvipartd, TUWLO not unsuitable for
Claimant. The n»it-imi funds h«H features MM**** in1?!"̂ **̂  high rates of •i"orm»)
relative safety of principal, and >•*•"¥! investments, all of which were
consistent with Claimant's investment objectives. Therefore, the
Arbitrators do not need to address the question of what, if any, actual
losses Claimant suffered on frhft frpaiiflt-niarit-a -<n question.

3. With, respect to claimant's trust and negligence theories of
T»1 aM rmaMp /-i-ioa not nOXBHlly iSVOlve a r»1a*"t'""'mMp of

special trust such, that a fiduciary duty to >̂M» customer is created.
However, in this case Sarly was Claimant's primary broker for over eight
years. Ha-limnf followed him from Merrill Lynch to E.F.Hutton & Co. ("B.P.
Button,") , Inc. to Shearson T.rf»>yn Brothers. Claimant relied heavily on his
advice, although it did not accept all of his recommendations. Sarly, on a
rnint^mr g£ nnrrp^ma 4n '_'Q1 L mqv^riHanr^i tO Claimant, h^^^ himself OUt 3S having

worked closely, as a team, with, Claimant (and in particular Lambert) over
many years to realize its objectives, ^w^^v^^tvJ joint monitoring of
investment rVeclmlrrs. Uader theaa circumstances, Claimant reasonably relied
on gy*'*'*Tt selected <"̂ r»rmi»Mrw< provided by Sarly as to the MFSIIT <»M*fi«i
fund investment, even though a complete mnfUnj of the prospectus would have
ilnwi *•*»*> HTî f'''"1**̂ ^̂ " provided by Sarly to be incomplete. The underwriting
discount of $32,625.00 on the $725,000.00 purchase of 72,500 shares of the
MFSIIT mutual fund was not mHnHmnri in Sarly 's letter of March 4, 1388.
•frgfrfj"̂  t̂  letter ™»»i*"<rrja<i only that because the purchase of shares was
n̂̂ t rig an original issue offering period, there would be no commission sales
charge or load. T̂ T frfrs circumstances, n^<* statement <ynild reasonably be
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expected to mislead Claimant and t-ftgg was a breach of Sarly's duty to
claimant arising from his special trust relationship as Claimant's broker for
many years and a financial consultant on investments. Sarly, as Claimant, s
broker of longstanding, should have disclosed, in the context of the letter
of March 4, 1588, the fact that an underwriting discount would be involved,
which was paid out of the funds invested in the "M*v*i fund. Also relevant
are NASD policy on fair dealing with customers and E.F. Button Branch Office
Procedures Manual provisions on original nutual fund investments and
switching from one fund to another (Sections 17.01 and 17.04). E.F. Button
should have obtained a switch letter from Claimant in i-his case, and
therefore, did not ccoply with its o(«i procedures en *•*"»
fund investment at stake. In this case, a significant portion of the funds
used to make the MFSIIT purchase came from the . sale or redaaption of
$500,000.00 of MFS Multi-Mkt. Trust nutual fund shares. Therefore, at least
a partial switch was involved. Accordingly, the arbitrators find that
Claimant should recover damages front ?hgaryn T^hman Brothers aTvi Sarly with
respect to the underwriting discount on this mutual fund investment.

However, a portion of the responsibility for the payment of the underwriting
discount of $32,625.00 must rest with Lambert, a sophisticated CPA and
entrepreneur acting on behalf of Claimant, who, had he paid proper attention
to *•>•"* prospectus, would have discovered frh*» existence of n̂  underwriting
discount, which he could then have questioned. Thus, his reliance on Sarly
to present fully all details regarding the cost of the MFSXXT investment waa
only partially justified, because of the furnishing of the prospectus by
Sarly. The arbitrators also take into account in theJr award the fact that
this particular investment was made with funds Claimant desired to invest.
Thus, even if Claimant did not have to pay the underwriting discount in this
case, it would have 1*"*̂  to pay a '"''"""̂sslcp on <*̂ *»** other T̂̂ Tf̂ Ê Bl̂ T̂l«'̂ ^̂  of the
funds used to purchasa MFSIIT.

As to underwriting *H pmm+a arvf/or f*<~"**4*"i4Tu* on all other purchases and/or
flai«»a of "fj*TMl fund securities as to which Claimant rinny>i.i»-iTi«f the
Arbitrators find that the evidence does not support a conclusion that Sarly
breached ĥt* duty to claimant which arose Fi * "* ̂ Ha i^'Mxi-tai T-*»iaMr»^<aMp to
Claimant, discussed above.

4. The aMxd in this case is made against Sarly and Shearson Lehman
Brothers, ev*n though the actions relative to the underwriting discount on
MFSIIT occurred at a time Sarly was with E.F. Button and the procedures of
E.F. Button for ™frmi fund investments ware in effect, rather than those of
gfapn-pysri T^yn«n Brothers. E.F. Button luexyed with Sebarson T̂ HI»M Brothers,
which latter firm assigned any obligations cf E.F. Button relative to the

against S.F. Button arising in *•>**« case.

The parties have agreed that the feard in this matter say be executed in
counterpart copies. The parties have also agreed to receive conformed copies
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of the award while the originals remain on file with the N.A.S.D..

During the course of the hearings, Respondents made a Motion for Disnissal
and Summary Judgonent, as well as an oral Motion for Directed Verdict.
Claimant opposed both motions. After argument arv\ deliberation, t-M
Arbitrators denied the Motion for Dismissal and Sumnary Judgment and granted
the Motion of Directed Verdict as to Claimant's ^hii-m-ing and RICO claims but
denied said latter Motion in all other, respects.

After considering the pleadings, the testimony, and the other evidence
presented at the hearing, the undersigned arbitrators has decided in full and
fair resolution of the issues submitted for determination as follows:

1. Respondents Robert M. Sarly and .Shearaon Trtmn Brothers are hereby
jointly and severally liable to Arthur Ashley Williams Foundation in the
amount of REST TH3DSHO OEB HTTTWD 2ND flKlT STT rrrrxoti ffgj TfCBTT FITS
CHHS ($8,156.25).

2. Respondents Robert M. Sarly and Shearson Lehman brothers are further
jointly and severally liable to Arthur Ashley Williams Foundation for
interest at a rate of twelve percent (12%) per annum, from September 1, 1992
to the date of payment.

3. lie third-arty rlalrn against dement T. Lambert is dismissed.

4. All f«i «•»«!• for punitive and treble damages are denied.

5. All cla-iim for attorney's fees are denied.

6. All claims for cost, expenses, or other fees are denied.

7. All claims for injunctiw relief are denied.

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the following
Form

1. Forum, fees in the amount of $6,000.00 for six hearing sessions at
$1000.00 per session are aoaeoaed and shall be borne equally by Claimant and
Shearson Lehman Brothers, Inc.

2. Claimant is further asseoned $250.00 non- refundable fee for filing
Claim).

3 . Respondent Shearson Eofrrm Brothers, Inc. is further assessed
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$500.00 non- refundable fee for the Third-Party Claim;

4. Claimant deposited $1,250.00 with the NASD and shall receive a
credit for that amount. Therefore, the haiar»-o <jue ig $2,000.000;

5. Respondent Shearson T̂ timn Brothers, Inc. deposited $500.00 with the
NASD and ah* m receive a credit for that amount. The haiarn-y* due is
$3,000.00.

Fees are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrator's Signature

David Plimpton, Esq.

Date of Decision:
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$500.00 non-refundable fee for the Third- Party Claim;

4. Claimant deposited $1,250.00 with the NASD and shall receive a
credit for that amount. Therefore, the balgnM due is $2,000.000;

5. Respondent Shearson Tn̂ hnmi Brothers, Inc. deposited $500.00 with the
NRSD and shall receive a credit for that anoint. Ike Haiafy^ due is
$3,000.00.

Fees are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrator's Signature

Julien F. Begien, Esq.

Date of Decision!
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$500.00 nan- refundable fee for the Third-Party Claim;

4. Claimant deposited $1,250.00 with, the NASD and shall receive a
credit for that amount. Therefore, the halanre due is $2,000.000;

5. Respondent Sheaxaon T-cfrron Brothers, Inc. deposited $500.00 with the
NASD and shall receive a credit for that amount. The i-aian̂  &IB is
$3,000.00.

Fees are payable to *•*«» National Association of Securities Dealers, Inc.

Concurring Arbitrator's Signature

A. Gelfand

Date of Decision?


