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NATIOMNAL ASSOCIATIAN OF SECORITIES DERLERS

In tha Matter of the Arbitration Between
Name of Claimant
Gearge 5. Fowler, Jr.

91-03095

Hame of %ts

A.G. Edmxds & Sons, Inc.
Jalm Sink
Charies J. Galli

For Claimant: George S. Fowler, Jr. was represented by Robert L. Striler,
Eaq. of King, Foster & Murphy located in St. Louis, Misesouri.

For Respondents: A.G. Edmrds & Sms, Inc. and Charles J. Galll were

represented by Clay L. Grumke, Eagq. of A.G. BEdwards & Sans, Inc. located in
St. Louis, Missouri.

John Sink appeared pro se.

CASE THFCRMATTON
= ——————

Statement of Claim filed: Octcber 3, 1991.

Clairant's Submisgsion Agreement signed cn: September 30, 1991.
First Jmended Statement of Claim flled cn: November 20, 1991

Joint Statement of Answer and Counterclaim filed by Respondents A.G. Bdwards
& Sans, Inc. and Charles G. Galli cmn: Jamuary 15, 1992.

Respandent A.G. Blwards & Scns, Inc. Submission Agreement signed om: Jamuary
15, 1991 by Steven G. Sneeringer, Vice President and Coumsel, A.G. Edwards &
Sons, Inc.

Respondent Charles J. Galli's Submission Agreement signed on: Jamuary 18,
1992,

Answer to Respendents A.G. Edwards & Sons, Inc. and Charles J. Galll's
Counterclaim filed By Claimant George S. Fowler, Jr. on: February 3, 1992,

Motion to Diamiss filed by Respondents A.G. Edwards & Sons, Inc. and Charles
J. Galll om: November 13, 1991.

Raspcmse to Motion to Dismiss filed by Claimant George S. Fowlexr, Jr. ant
November 20, 1891,




Second Motion to Diamiss filed by Respondents A.G. Edards & Soms, 2. and
Charles G. Galll cn: April 8, 1892,

Claimant Gecxge 5. Fowler, Jr.'s Response to Second Motiom to Dismis. filed
cn: Aprdil 15, 1592,

Claimant George S. Fowler, Jr.'s Section 25(b) (2) (iii) Motion +o Bar
Respondents A.G. Edwerds & Sons, Inc. and Charles J. Galli fram Presenting
Any Matter, Arguments or Defemses At Hearing filed on: November 20, 1991.
Respondents A.G. Edayds & Sms, Inc. and Charles J. Galli's Reply to
Claimant's Secticn 25(b) (2) (111) Motion to Bar filed on: Jamuary 15, 1992.
Qlaimmnt Georgye S. Fowler, Jr.'s Reply filed cn: Jamuary 29, 1992.

Claimant George S. Fowler, Jr.'s Section 25(b) (2) (1ii) Motion to Bar

Respondent Jolm Sink fram Presenting Any Matter, Arguments or Defenses At
Hearing filed cn: Ncovembexr 20, 1991.

Respandent John Sink did not file a properly executed submission agreement,
but appeared and testified at hearing, and is required to sulmit to
arbitration pursuant to Section 12 of the NASD Code of Arbitration Procedure.

: None Held
Hearing Dates/Sessicns: May 21, 1992 for two (2) sessiomns.
May 22, 1992 for two (2) zessions.

Hearing Iocation: St. Louis, Missocuri.
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Claimant George S. Fowler, Jr. ("Fowler") alleged that Respandent Jolm Sink
("Sink"}, while employed by or acting as an agent for Respondent A.G. Edwards
& Sons, Ina. ("A.G. Edwards"), engaged in acts which constituted

misrepresentation, "cluming® and breach of fiduciary duty. Fowler mads
specific allegaticns as follows:

1. Sink sought and did engage Fowler's trust axd confidence in
Sink's ability and willingness to do everything within Sink's power
to properly advise Fowler with regard to Fowler's investment needs:

2. Based on Sink's represemtations that he was making Fowler a
substantial amawmt of momey and would contimue to make Fowler a
substantial amount of money, Fowler followed Sink's advice and Sink
eventually tock over comtrol of the accoumt;

3. 8ink violated hia fiduciary duty to Fowler by handling his
account in a way that benefited him the most, i.e., for thae

mecimization of commissions rather than acting in the best interest
of Fowler, and by causing mmercus nsuitable transactions in the
account that were inappropriate based on Fowler's financial
poaiticn and cbjectives;

4. 8ink churned Fowler's account from Jime 1989 to Jamary 1990,




partly by switching in and cut of utility stocks and esecuting ¢
. 35 trades, earning commissions of appreximately $70,902.00;

5. Sink failed to advise Fowler of the tax comsequences of :.
withdrawal fram bils IRA Account that was not redeposited within £0
days, resulting in tax and pepalties;

6. Sink and A.G. Edwards made misrepresentations to Fowler, by
anitting or cansing to be amitted certain material facts, in
coonection with the sale of securities;

7. Regpondent Charles J. Galli ("Galli") was the branch manager
in charge of supervising Sink and the acoounts under Sink; and

8. A.G. Edwards and Galll were negligent in supervising Sink in
that if they had adequately performed their supervisory duties the
improper amxi escessive activity in Fowler's accoumt would have been
datected and stopped immediately.

Fowler asserted violaticms of the NASD Rules of Falr Practice and the Rules
of tha New York Stock Exchange; violations of Secticn 10(b} and Fule 10b-5 of
thea Securities and Exchange Act of 1934; comnon law fraud; breach of
fiduciary duty; negligent supervisian; and negligence and gross negligence.
In the First Zmended Statament of Claim, Fowler asserted violations of the
Missouri Securities Law, V.A.M.S. 402.101, 409.102, 409.404, 405.411, et al.

. Respondents A.G. Bdwards & Sons, Inc. and Charles J. Galli denied the
material allegations of the Statement of Claim, alleging that:

1. During Sink's employment at A.G. Ekmwxis, Fowler was fully
aware of all transacticons ocowxring in his account;

2. On Jamuary 26, 1990 the accomt valua of Fowler's security
account at A.G. EXsards was $173,883.39 and on February 23, 1990
the accaxmt value was 8176,198.17:; therefore, Fowler was not
damaged as a result of the activity in his account;

3, V¥hen Fowler opemed his accounts at A.G. BEdwards, he had at
least twenty years of past experience in the stock market and was a
scphisticated buginess man and investor having ammssed a total net
worth exrinding residence of at least coa million dollars;

4. Fowler received confirmations of all transactions and monthly
statements for the accoomt reflecting every transacticom;

5. Sink did not control trading in Fowler's acoomt;

6. The trading in the account was not excessive in light of
Fowler's stated investment cbiectives;

7. PFowler is barred from recovering from A.G. Edards under
. Fowler's Custamer Agreement with A.G. Edwards and under Sectiom 8-
319 cof tha Uniform Commercial Code as enacted in tha State of
Missouri beceuse of his fallure to notify A.G. Edwards of the




problems within 10 days of receirt of the written mate 8
regarding his acoomt;

8. Fowler is barred from recovering from A.G. Edards under t.
Gootrinas of ratificaticn, accomt stated, estcppel, waiver ama
laches bacause A.G. Edards relied on Fowler's silence;

9. Fowler falled to act pramptly and with dus diligence to
mitigate his damages after Fowler knew or should bave koown of the
alleged acts and amigaions of which Fowler camplains;

10. Fowler caused or comtributed to cause the alleged damages of
which Fowler compplains herein and is thus barred by his
contributory negligence fram recovering such damages fram A.G.
Ekards;

11. Fowler was aware of the risks of profit and loss associated in
investing in securities and voluntarily assumed such risk;

12. The damages alleged were caused, if at all, by unforeseeable
market factors and conditicns for which A.G. Elards is not liable;
and

13. The camplaint was barred by the Statute of Limitations set
forth in Section 13 of the Securities Act of 1933.

In addition, Respondents A.G. Edwards and Galll counterclaimed, alleging that
Fowler agreed in the Customer Agreement to pay any expenses inciuding
attorney's fees inourred by Edwards in defense of any action brought by
Fowler should A.G. Edward prevail.

Claim.t?wlerdmiedthemteﬂalaﬂegadmsotthedamt&m]aimaﬂegﬂng
that provision of the Customer Agreement was unenforceable
unconscionsble becsuse tha provision was umilateral in its applicatien.
Regpondent Sink did not file a Statement of Answer.
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Claimant Gecrge S. Fowler, Jr. requested that the panel enter an award for:
1. Actual damages in the amount of $124,150.00, together with
pre-judgment interest at the legal rate from the data of the
purchase; '

2. Costs, ptmit.ive damages, and for such other relief as the
panel deems necessary; and

3. The Counterclaim be dismissed and denied in its entirety.
Respondents A.G. Edmards & Scns and Charlse J. Galli requested:

1. The Statement of Claim be disnissed and denied in its
entirety;




2. Ekards be awarded its expenses including attorney's fee:
pursuant to its Custamer Agreement with Fowler.

COSIIRERED &
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The parties have agreed that the Award in this matter may be executed in
comterpart coples or that a handwritten, signed Zmrd may be entered. In
either case, the parties have agreed to receive conformed copies of the award
while the originmis remain on file with the NASD.

On Maxy 18, 1992, the panel, after review, made a determination of Respondent
A.G. Edmrds and Galli's Moticns to Dismiss and Claimant Fowler's Motionsg to
Bar Pursuant to Section 25() (2) (i1i). The panel determined that it would
consider the above pleadings with the case and the hearing would proceed on
May 21, 1992 and May 22, 1992.

Oa May 21, 1992, Claimant Fowler presented the Motion to Bar Sink from

‘presenting any defenses pursuant to Secticm 25() (2) (11l) of the Coda of

Arbitration Procedure for having failed to file any pleadings in answer to
the Claim. Upon review, the panal detenmined that the motico would be
granted.

Respondents A, G. Edwards and Galli's Motions to Dismiss, upon review, are
denied. Claimants Sectiom 25(b) (2) (1ii) Moticn to Bar Reepondents A.G.
Edards and Galll from presenting any dafemses was dmnied.

!
After considering the pleadings, the testimomy and tha evidence presented at
the hearing and post hearing submissicons, the undersigned arbitrators have
decided in full and final resolution of the issues submitted for detexmina-
tion as follows:

1. Respandents A.G. Edwards & Sons, Inc. axdi Jolm Sink are
jolntly and severally liable for and shall pay to (laimant Gecrge
S. Fowlar, Jr. the sum of 5$42,500.00;

2., The claim against Respondent Charlies J. Galli is hereby
dismigsed and denied in its entirety;

3, Begpondents A.G. Edwards & Sons, Inc. and Charles J. Galli's
Counterclaim is hereby diemissed and denied in its emtirety;

4, All claims for punitive damages are hereby danied; and

5. The parties shall besar thair own costs of arbitration,

including attorneys' fees, except for those specifically emmerated
harein, -

Pursuant to Section 43(c) of tha Code of Arbitratiom Proceduxre, tha following
Forum Fees are assessed:




4 seasicns X £750.00 hsaring session deposit = £3,000.00.

The National Agsociation of Securities Dealers, Inc. ("NASD™) shall . :tain
tha $200.00 filing fee and the $750.00 bhesring session deposit previcusly
depoaiting by the Claimant George S. Fowler, Jr. In addition, Fowler is
lisble for and shall pay to the NASD additicnal forum fees in the ammmt of
$750.00.

Respondents A.G. BEdards & Sons, Inc. and John Sink are jointly and severally
liable for and shall pay to the NASD forum fees in the ammt of $1500.00.

Pees are payable to the Naticnal Association of Securities Dealers, Inc.

Wareen E. Yan mmanf Jr. wt .‘L‘l.l 1992

t 4, 1992

Date of Service cn tha Parties: (24%2@‘;2 4 Eiﬁgég




