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NATIONAL ASSOCIATION CF SECYIRITTES DEALERS

In the Matter of the Arbitraticn Between
Name of Claimant(s)
Charles M. Bermett
91-03135

For Claimemt: Charlas M. Bennatt was represented by Charles Wiat, BEag. of
Wist Boyd Holland & Dailey, located in Housten, Tesas.

For Respandent: Dean Witter Reynolds, Inc. was represented by Wendy R.
Robinson, Esq. of Dean Witter Reaynolds Inc., San Francisco, Califocrnia.

Statament of Claim filed: Octcber 8, 1991.
Claimant's Submission Agreement signed on: Awngust 9, 1991.

Motion to Diamiss pursusnt to Sectica 15 of the Code of Arbitraticn Procedure
filed by Rasporxiant Dean Witter Reynolds, Inc. aa: October 31, 1981.
Statement of Anmeer and Request for Diseissal filed by Respondent Dean Witter
Reynolds, Ioe. aat: Jamary 17, 1992.

Dean Witter Reynolds, Inc.'s Submission Agreement signed oni
Jamary 3, 1992 by Wendy R. Rchinson, Vice President & Senicr Attcrmey, Dean
Witter Reynolds, Ing.

Raspcnse ta Motion to Dismiss pursuant to Section 15 of tha Coda of
Arbitratim FProcedure filed by Claimant Charles M. Bemmett cn: November 20,
1991,
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March 23, 1992.
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Pre-Hearing Conference: None Held
Hearing Dates/Sessions: May 6, 1992 for cus (1) seasion

Hearing Location: Hemston, Texas




CASE STMMARY

Claimant Charles M. Bamnett ("Bamnett®) alleged that Lance Berg, wh. @s an
accomt executive at Respondent Desm Witter Reynolds, Inc. ("Dean Wittex®),
recomnervied an inveseament in the Dean Witter High Yield Semarities, Inc,
fund in April of 1583, but failed to give him a prospectus and did not -
advise him of the risk associated with the fimd. Bemett further alleged
that the securities were not investment grade and that the investment was
unsuitable given Bemnett's knovn desire to preserve capital.

In addition, Bexmett alleged that after the investment, ba relied on Dean
Witter to inform him of any necessity to liquidate the investment in order to
gtop losses in valus, ut that Dean Witter failed to advise Claimemt of thas
decline in value until September- of- 1990 and changed its statement of
account format so that declinas in value ware oot readily apparent.

Ragpondent Daan Witter denied the material allegations of tha Statement of
Claim, alleging that:

1. Bemett actually invested in the Eigh Yield fund in November of
1983, at which tims Lance Bery had not been his acoount executive
for approximately two months, baving left Dean Witter's employment
in September of 1983;

2. Ruoxsuant to normmal business practice, Bemmett was given a High

Yield prospectus to review prior to his decision to invest in the
fund;

3. Bamett wanted an investment that offered an aggressive rats of
retuzn and never told his accomt exacutive that hia cbjective waa
to preserve capital;

4. DBamatt received a prospectus with his confirmation of purchase
notice priocr to settlement, which is the only legal requirement,
the prospectus clearly stating that the fund, "may be subject to
greater risk of loss of incoms and principal and greater risk of
incresses and decyeasas in net asset valua dus to
fluctuationsg.;

E

5. Bamett received updated prospectuses at least anmually frem
the fund;

6. Pematt recaived account statements periodically from Dean
Witter from 1983 to 1990 which clearly reported in writing the
diminished valuss of the High Yield units, yet ha never voiced cne
word of carmplaint; and

7. After 1985, Bennett's accomt executive oftan discussed the
dacline in value of high-yielding coxporate bond funds with Bemnett
and advised Bemmett to cousider selling his units tc avold any
further loss, but Benpett would respend that he preferred ths
charactsrisgtics and rate of return of tha High Yield umits and was
cansidering purchasing more if the price drepped further.
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Dean Witter further asserted that:

1. The Statememt of Claim was time barred by the spplicable
statute of limitaticns; -

2., The claim was inadequate and lacking in merit amd should be
diamisged;

3. The claim was barred by the doctrinea of ratificaticm, waiver,
estoppel anxd laches)

4. Eemnett failed to mitigate his damages;

- 5. ch.ttisburedfrm-‘:!u:nvuyhytheprind.plaof

contributory, or comparative, negligence because any alleged loss
was praximmtaly cansed by Bamatt's own coxdhact or negligence as to
his ocwn affairs; and

6. The loss calculation in tha Statement of Claim ignored tha
dividends paid and Bemnett actually profited frum his High-Yield
investment.

RELIEF FeUes

Claimemt Bemmett requested entry of an awaxrd against Respondent Dean Witter
for the sum of $23,586.00.

Raspondent Dean Witter requastad that the Claim be dimmissed in ita emtirety
and that Dean Witter be awarded reascoable costs of defending the camplaint.

OTHER ISSUES

The parties have agreed that a handkaritten, signed Zward may be entered. In
thig case, tha partias have agresd to receive a conformed copy of the ferd
while the original remins on file with the MASD,

0o December 13, 1991, the Director of Arbitration denied Dean Witterts Motiom
to Dismias pursusat to Section 15 of tha Coda of Axbitration Procedurs,
further stating that the issue could be raised with ths axrbitracor.

At hearing and prior to the introduction of evidence, Respondent Desn Wittex
requested dimwigeal of the Statement of (laim based upon the applicable
Statute of Limitations and Section 15 of the Code of Arbitratiom Procedure,
as presented in its Answer and Request for Dimmissal filed Jammaxry 17, 1952.
After hearing argument from tha partiee, tha arbitrator denied the moticm
and heard the evidence and testimony of the parties.

At the close of hearing, Dean Witter requestsd a gpecific finding that Lance
Berg, even thomgh not a2 Regpondent, was not guilbty of amy wrangdoing in this
matter. TUpm review of the evidence, the arbitrator finds that there was no
evidence of wrongdoing cn the part of Lanca Berg.




o —
After comaidering the pleadings, the testimcmy and tha evidence pres - ted at
the hearing, the undersignad arbitrator has decided in full and finmai . .solu-
tion of tha issues gubmitted for determination as follows:

1. The Statement of Claim is hereby dismigssed and denied In its
entirety;

2, The parties shall beax their own costs of arbitratian,
including attormeys' fees, except for those specifically emmerated
herein,

—— FORIM. FERS

Pursuant to Sectirm 43(c) of the Code of Arhitration Procedure, the
following total Forum Fees are assessed: (ne (1) session x $300.00 =
$300.00. :

The Naticpnal Associaticn of Securities Dealers, Inc., shall retain the claim
£iling fee of $100.00 and $150.00 of the $300.00 initial hearing session
deposit previcusly deposited by the Claimant Charles M. Bammett. The NASD
shall refund $150.00 to Claimant Charles M. Bamett. Respndent Dean Wittex
Reymolda, Inc. is liable for and shall pay to the NASD formum fees in the sum

of $150.00.
. Fees are payable to tha National Asscciation of Securities Demlers, Inc,
ARRTTRATOR'S
Dated:
E. Mosg Juns 25‘ 1592

Public Arbitrater
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