N.A.S.D. ANARD

. NATIONAL ASSOCTATTON OF SHOURTTIES DEALERS

In the Matter of tha Arbitraticn Between
Name of Clalmants
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under the Will of Bem F. Kelley,
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William B, Michaals, Jr.
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For Claimants: James M. Sturdivant, Esq. and Timothy Carmey, Eaq. of Gable &
Gotwals, Tulsa, Cklahom.

For Respondent Painelebber, Inc: Edward Werner, Eag. and Fatrick J. Howley,
Esq. cf PainsiNebber, Ino., Weshawksn, New Jersey. For Respondent William B.

. Michaela, Jr.: Josl L. Wohigemith, Esq. and William W. O'Comnor, Esq. of
Yomman & Wohlgemith, Tulsa, Oklabama.

CASE TRFCRMATTON

Statement of Claim filed: Octocber 9, 1991. Reply to Counterclaim of
Respondent William B. Michsels Jr. filed: Jamuary 27, 1992.

Claimant B.F. Ealley, Jr.'s Submission Agresment signed on:  November 9,
1991. Claimnt Mildred L. Kelley's Submission Agreamsut signed in: October
1991.

Statenent of Answer, Set Off and Comnterciaim filed by Respondent, William B.
Michasls, Jr. ca: Jammary 23, 1992.

Statemant of Answer filed by Respondent Painelebbex, Tnc. cn: Jamuary 27,

1992, Amended Answer filed by Raspondent PaineWebber, Inc. <oy February 5,
1992.

Raspondent, William B. Michasls, Jr.‘'s Submission Agreament signed onm:
Deceamber 12, 1991,

Respondent PaineNebber, Inc.'s Submission Agreement signed on: Jamuary 22,
1992.
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Pre-Hearing Conference: June 25, 1992 for ane (1) session with arblitrators.

Hearing Dates/Sessions: Jume 30, 1392 for two (2) sessicns,
July 1, 1932 for two (2) sessions,
July 10, 1932 for three (3) sessions,
July 11, 1992 for two (2) sessicms,
July 20, 1992 for three (3) sessiona.

’—iaaring Iocation: Cklahama City, Ma&&—

CASE SUMMARY

Claimant B.F. Kelley, Jr. individually and as Trustes under the will of
Ben F. Kalley, deceaged, and Mildred L. Kellay (*Claimants®) set forth the
following claims for relief in their Statement of Claim: (1) Breach of
Fiduciary Duty against Respondent William B. Michaels ("Michaels"), (2}
Breach of Fiduciary Duty against Respondent PaineWebber, Inc.
("Painelebbex®), (3} churning, (4) fraxd, (5) Rule 10(Mm}(S) of tha
Securities and Exchange Comnission, (6) suitabllity violations, (7)
negligence, in recommending tha purchase of FIMA Warrants, (8) Fallure to
Supervize, and (3) Fees and Costa.

Claimants alleged that, without authority, Michaels sold 2,582 shares of
the PaineWebber Magter Growth Fund which natted $31,805 to the accoumt after
an exit fes of an wnknown amxmt was charged by PaineWebber. Claimants also
alleged that Painelfebber misrepresented to Michaels! custcmers the reason for
hiz termination. Claimants alleged that Michaels caused 52 puxchase
tramsactions for Federal Natiomal Mortgage Associaticn shares and 38 sala
transactiong of the same security. Claimants alleged that these purchase
and sales wers to gensrate excessive and ummeceasary commissicns. Claiments
alleged that Michaeis caused six puxchase tramsacticns for Apericus AT & T
shares to be effacted and eight sale transactions of the same security, and

Claimants further alleged that at Marrill Lynch, between Octcber 1989
and May 1391, Claimmnts suffered portfolic losses due to illegal churning
activities of Michaels in tha amount of $220,000.00 in both accounts.
Claimants alleged that they have complained to Merrill Lynch and bave

reached a negotiated coppramise and settlement of thelr claims against
Marzrill Iynch,

Regpondient FPaineWebber denied violating amy fiduciary duty, dended
churping Clabmant's accounts, danled violating rule 100)(5), dended
recanmending wnsuitable investments, denied acting nagligently and demied
fajling to supervise Michaels. PaineWebber alleged that neither exsmplary
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damages ncr pmitive damages are properly awardable in an arbitzation
setting, nor have the (laimants plead tha elements necessary for the awarding
of such damages.

PainsiNelber, in their Zmended 2Answer, submitted a Profit and Ioss
Znalysis for the accoumts in question. PaineWebber alleged that Claiments

mada a profit of $86,830.32 while their acoounts were maintaiped at
Painetebber,

Respondent Michaels generally denied ths allegations set forth in the
Statament of Claim. Michaels set forth the following affimmative defenses in
his Answer: set-off in tha amoumt of $290,000.00 should the Panel conclude
that the Claimants are entitled to any relief because Claimants already
received $290,000.00 in settlement mcney from Merrill Lynch; breach of the
tamms of the Custamer Agreements because Claimemts camnenced two state court
actions against Michaels; failure to state a claim upon which reliaf can be
grantad; failure to camply with their cbligation to mitigate their damages)
assumption of risgk; laches, waiver, estoppel and ratification; doctrine of in

delicto; Statute of Limitaticms; comtxributory negligence; absence of a
private of action for alleged viclatiomns of rules of the NYSE, ASE, or
M;Mchaelsactedinthautmatgoodfaith;!ﬁchaelsismtliablefcr
the acts or cmissions of PaineWebber or Merrill Lynch;

Michaels, in hls comterclaim, alleged that as a result of Clajmants
breaching the Custamer Agreement wherein the parties agreed to arbitrate all
disputes, Michaels incurred costs for defending the two state court acticos,
and alleged that he is entitled to costs and expenses incurred. Claimants,
in their Reply to tha Counterciaim, alleged that Michasls agreed ha could
;imﬂ@tmmmmththemtterthMdmsuu

ST RS

Claimsmts requested actual damages in the amoxmt of £30,000.00, interest
as allowed by law, pumitive damges, legal fees;  and costs against
Paineifebber snd Michasls. Claimants also requestad portfolio lcsses in tha
anxmt of $220,000.00 for damages at Merrill Lynch, and lost cpportumity
damages of $72,725.00.

Respondent PaineWebber requested that the allegations against
Paineiehber for damages incurred in liquidating secamities for transfer to
Merrill ILynch, be dizmissed in their entirety. Respondsnt Michaels requested
that he be granted judgment agminst the Claimamts and that Claimants be
ordered to pay all of Michaal's costs associated with the defense of this
claim, pluas $5,217.50, costs and fees for Claimant's breach of contract.
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OTHER ISSUES OONSTDERED & DECTTED

The parties have agreed that the Award in this matter may be executed in
comterpart copies or that a handwrittem, signed Zward may be entered. In
either case, the parties bhave agreed to receive conformed copies of the Jemrd
while the originals remain oo file with tha NASD. -

—_— JARARD
~ - A
After cmsidering the pleadings, the testimomy and the evidence
presented at the hearing, tha undersigned arbitrators have decided in full
and final regolution of the issues submitted for determination as follows:

1, mmtmmmofmmmwmamtmmt
Michaels co the First Claim for Relief;

2, The Panel finds in favor of tha Claimants and against the Respondent
PaineWebber cn the Sencmd Claim for Relief; :

3. mmtmﬂsmfmoftheﬂaimtsandagainstmw
Michaels cn the Third Claim for Ralief;

. 4. MPmnlfitﬂsinfmofthChim.tsandagainsttbaRmt
Michaels (directly) and against the Respondent PaineWebber (vicaricusly)
o the Fourth Claim for Relief;

5. mrmﬂfinﬂsinfmofthnmaimtsandagunsthothw
can the Fifth Claim for Relief;

6. mmafmmfmofmmmmmmw
m tha Sixth Claim for Relief;

7. mm:mmmwmmmmmw .
ca the Seventh Claim for Relief;

8. The Panel findg in favor of tha Claimants and against the Respondent
wmmﬁm@mmmm:

3. The Panel finds in fawor of the Claimamts, as to costs, but dmies
attoanenyis fees, cn the Ninth Claim for Relief (see: Forum Fees);

10. The Panel finds in faver of Respadent Michaels and against the
Claimants on Michaelg' counterclaim;

11. MPmalfmbharreomdstotheM-ttatitrevieww
Michaals! cooduct in this case to datermine whather any
acticn iz warranted (see attached: Disciplinary Referral);
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The Panel has detenmined the amamts of damages to ba awarded in this
case ara as follows:

l. Against ths Respondent Painsiebber:

(a) Actuna]l damages in the amount of $14,257.40. This represents the
exit fees charged crn the Claimants' mutual furxis at tha tims of
sale in late September 1989. Of this amoumt, $9,750.86 constitutes
dammges awarded to the trust acocount and $4,506.54 comstitutes

— damages awarded to the joint accoumt.

r“i

(®) Actual dmmages in the amomt of §5,955.44. This represents the

(c) Pumitive damages in the amoxmt of $50,000.00.
2. Against the Respondent Michaels:

(a) Actual damages in the amowmt of $292,750.00. This represents
portfolio losses cof $220,000.00 sustained by both accounts during

(b) Pumitive damages against the Respoodent Michaels in the amount of
§505,217.50. Tha Chairman dissents from this part of the awaxd.

(See Chairman Dennis S. Boweur Comcurring in Part and Dissenting in
Part Balow);

3. JAgainst tha Claimemts, based on Respendent Michaels's coumterclaim:
(a) Actual damagms in the amount o£~$5,-217'."5'0n e

Claimsnts in the amoumt of $290,000.00. - This represents the settlement
procesds that the Claimants received from Merrill Iynch. The Paoal
dirscts that the sum of $290,000.00 be applied to reduca the damages
that the Claimsnts bhave besn marded against the Respondent Michasis.

5. mmmmmmw. jointly and severally,
~ in the smoumt of $4,704.82.

6. Tha Panal also grants the Claimants Motion for an award of Attcrnay's
Fees against Respandent Painciichber only for the fess incurred in
campelling PaineWebber to comply with the Camplainta' proper discovery
requests. Tha Panel aeards the Claimants the amoamt of $705.00 for this

. item.
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7. 'The Panal denieg the Claimant's request for prevalling party attorney's
fees, for the arbitraticn hearing bagsed cn the American Rule. Tha Panel

can find no statutory authority supperting an award of attorney's faes
in a case of this kind.

CHATIMNG DINMIS S. BOXEDR
CECORRING 1IN PART END DISSENTING IN PART

I concur with the majoxrity oo all Qf its findings except for cne issue.
I must dissent fram the amount of punitive damages awarded by the
majority against the Respondent Michaals. The amoumt of $200,000.00 would be

an adequate ammt of punitive damages to be awerded against Respondent
Michaels and for that reason I cammot agree with tha majority's f£inding.

Pursuant to Section 43c of tha Code of Arbitratiom FProcedure, the
following Forum Feeg are assessed:

12 sessiane X £750.00 = $9,000.00 minus hearing session deposit of
$750.00 = £8,250.00 plus £300.00 for the prehearing confersnce hald
with tha panal = pet $8,550.00 dua. '

Forum fees Assessed Against: Respondents PainelWebber, Inc. and William
Michaels, Jr. in the amoumt of $8,550.00.

Fees are payable to the Natiocnal Association of Securities Dealers, Inc.

Septenber 22, 1992 s/e Demnis S. Boxeur
Semis Boxen, ESG.. ChAirperscn
Public Arbitrator

(Conouxring in Part and Dissenting
from tha Jmomt of pumitive damges
amarded by the majcrity against
Respondent Michaels) .
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Papel Magbers Concucring Coot'd:

s/a Robert N. Naifeh
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The arbitration panel recommnds and asks that the NASD review
. Respondent William B. Michaels, Jr.'s conduct in the above capticmed case to
detexminae whether any disciplinary acticn is warrantad.

The gromds for the disciplinary raferral are as follows: \nanthorized
trading and viclaticn of tha suitahility standards involving the Claimants in
this case. ‘

By the Arhitraticon Pansl:
Dated:
September 22, 1932 sfa -~ Dermis S. Bosur -
Public Arbitrator
1992 s/s Rebert N. Naifeh
- m-
_ Public Arbitrator
Septamber 21, 1992 s/s M.

Indngtry Arbicrator




