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Name of Claimamts

Cretie A. Robinson & Doleres R. Earvey
Case ¥
va. 91-03531

For Claimanes, Cretie A. Robinason and Delores R. Harvey, Japathan J. Kledn,
Eaq. of Gladstcne, Schzaartz, Baroff & Blum,

For Respoodent, INVEST Pinancial Corporation, Eugene B. Harper, Esq. in-house
counseal. )

® A e
Statement of Claim filed an November &, 1991.
Claimants’' Submigsion Agreement aigned oo October 31, 1991.

Statsment of Answer filed by Respondent cn December 17, 1991.
Respondent's Submissicon Agreement signed on December 13, 1991.

EEARRG Jerorer
Hearing Date/Hearing Sessicns: April 21, 1992 - Two sessicus.

Bearing Location: Holiday Inm Turf
Albany, New York.

Claimants allege that in July, 1988, Cretie Robinson, who was 74 years old,
met with Joseph A. Dmsiczyk, a registered representative of Respondent and
informed him that she had received $300,000.00 in lump mmm f£ram a diveace
settlement and that her investment cbjective was to dbtain a source of
menthly income on which to live and to preserve tha principal of her
investment. Claimants state that at that time, Cretie Robinson was not
knowledgeable as to financial management and was umsophisticated about
. investments in general.
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Claimants further allege that Dawiczyk recamended that Mrs. Robinawm place
her entire neast egy of $300,000.00 in the AMEV Advantage High Yield
Portfolio, Claimants contend thar the projections of future performance, if
they understood them, would have been highly misleading, that Dawiczyk made
mterially misleading statemsnts about the corporation whose bonds were
incjuded in the fund and failed to discicose the existence of junk bands and
the riska inhsrent therein. (Claimsnts also allege that Dawiczyk failed to
achrigzed Mrs. Robinscn about the merits of diversification or cffer alemative
suitable investments, Claimanty contend that Dawiczyk falled to detexmine
Mrs. Robinson's level of investment experience, caused her to invest in
wmmitable fund that was inconsistent with her investmamt cbjectives. Mr.
Robinscon maintaing that the account statements were unintelligible and
misleading to an macphisticated investor and led her to believe that her
principal was stable, whem, in fact, she bas sustained losses in her

Respondent denies the allegations of wrongdoing and denies liability.
Respendent interposes seven affirmative defenses and argues that Claimemts
registerad the same camplaints with the State of Commecticut and other
agencies and District 13 of the NASD and, that after a full review and
investigation by those bodies, no action was taken against Respondent ox

Respondent alleges that AMEV Advantage Portfoliocs, Inc. is a diversified,
cpmn-exi mEDagement investment company comprised of thres sepaxate
portfolics, each of which had different investment cdbjectives with
corresponding different investment results, market and financial risks. The
investmt dbjective of the High Yiald portfolic wes meximunm current inccans
by investment primarily in a diversified portfolic of high-yielding, f£ixed
income securities which does not subject the portfolio to unreascnable
investment risk. Presexrvation of capital is not an investment cbjective.

Respendent contends that claiments advised Dawiczyx that they wanted an
investment that would provide them with a maximom inccme for life and that
they did not intend to spend or have a need for the principal. Raspondent
states that Dawiczyk advised them of tha yileld and total retiums of
govermment bends, certificates of deposit, money market funds and high yield
cozporate boands over the tem year period; in addition, Dawiczyk advised them
about the default rate for high vield corporate bonds over the same period.
Respondent alleges that based upon Claimants' stated investment cbjective,
Dawiczyk recammanded the AMEV High Yield Portfolic as a suitable loog texm
investment. Respondent alleges that Claimants were provided with a current
prospectus and Dawiczyk explainsd the sales charge, fluctuation of tha yisld
and market prince of the shares., Respondent maintaing that the prospectus
clearly stated the nature of the securities beld in the fimd and risks
involved and that Claimants were not advised that thas principal was not
subject to risk or that the undsrlying securities were of investment grade.

Respondent contends that Claimants received dividends and capital gains
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distributions in the amoumt of $93,640.34 during the thirty-four month
period that they held the funds.

EELIES SPeTe
Claimants request an awmard of $85,623.77.

Respandent requests that the panel dismiss the Statement of Claimant and
assess costs againat Claimant.

The parties have agreed that the Award in this macter msy be exascuted in
counterpart copies or that a bandwrittsn, sigoed Jsmxzd may be en . Im
either case, the parties have agreed to received conformed copies of the
Asard while the originals remain on file with the NASD.

After the record was closed, Respandent filed a letter dated April 30, 13992,
and moved pursuant to Section 40 of the Code of Arxbitration Procedure to re-
cpen the record for the pnrpose of taping a porticn of a witness' testimouy
that was not taped. Claimants, by latter dated May 7, 1992, cbjected to the
request to re-open the record and argues, among other things, that the
arbitrators in their discretion can re-cpen the haaring cnly where pexmitted
by applicable law. Claimant further arguss that the Account Agreanant states
that the laws of the State of Florida govemn this proceeding and that there
is no provisicn under State law to re-cpen the hearing. Claimant further
argques that when the parties and the arbitrators discovered that the tape
recorder was off, the arbitratars indicated that since they heard and
recalled the testimry and would delibexate immediately following the
hearing, they would not nesd to replay the tapes. This panel has.dstermined
that it will not re-open the hearing for this purpose.

]
After considering the pleadings, the testimomy and the evidence presentsd at
the hearing, the undersigned arbitrator has decided in full and final
resolution of the issues submitted for detemminatiom as follows:

1. Raspondent, INVEST Financial Coxp., 13 hereby liable to tha
Mumﬂ@lmmmmmmmmm
CENT (549,500.00);

| 2. BRaspendent is further liable to Claiments for interest at a rate of
seven percent (7%) from June 1, 1991 to the date of the Jemrd;

3. The Claim for attermey's fees 1s denied.
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PORINC FEES
Pursuant to Secticn 43(c) of the Code of Arbitration Procedure, the following
FPorum Feas arw assessed.

1. Forum fees in tha amomt of $1,000.00 for two hearing sessicos at
$500.00 par session ($500.00 X 2 sesaicns = $1,000.00) are assessed and shall

be borne equally by tha parties;
2. Claimanes is further assessed a non-refundable filing fee of

$150.00. Claimants deposited $650.00 with the NASD and shal]l receive a
credit of $650.00. Tharsfore, no fuxther amoaumt 18 dus fram Claimenta.

Fees are payable to the Raticnal Association of Securities Dealers, Ing.

Conouxring Arxbitratexr's Sigoatxe

m: ‘)UL:/_’%E W{"}.

Date of Decision: Julvy 7, 1992
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Pursuant to Secticn 43(c) of the Code of Arbitraticn Prucedure, the following
Forum Fees are assessed.

1. Forum fees in the amoumt of $1,000.00 for two hearing sessions at
$500.00 per sessiom ($500.00 X 2 sessians = $1,000.00) are assessed and shall

be baxme equally by tha parties;

2. Claimants is further assessed a non-refundable filing fee of
$150.00. Claimants dmposited $650.00 with the NASD and shall receive a
credit of $650.00. Therefore, no further amumt is due from Claimemts.

Fees are payable to the Natiomal Association of Securities Dealers, Inc.

Cancowrring Arbitrator's Signature
Name

. L
\J /_\F P

Richard J{ Bartlett, Esq.
Chairperscn - Public

Date of Decision: July 7, 1992
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Pursuant to Section 43(c) of the Code of Arbitraticn Procedure, tha following
Forum Fees are assessed.

1. Forum fees in the amowunt of $1,000.00 for two hearing sessicns at
$500.00 per sessicm ($500.00 X 2 seasions = $1,000.00} are asgessed and ahall

be borne equally by the parties;

2. Claimants 1is further assessed a non-refundable filing fee of
$150.00. CQaiments deposited $650.00 with the NASD and shall receive a
credit of $650.00. Therefore, no further amount is due from Claimants.

Fees are payable to the Naticnal Association of Securitias Dealers, Inc.

Concurring Arbitrater's Signature

Name
%ﬂz ’
. . &%%

Date of Decision: July 7, 1992




