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N.A.S.D. AWARD National Association of
Securities Dealers. Inc.

NATIONAL ASSOCIATION OF SBCDR1TTES DEALERS NASD Financial Center
33 Whitehall Street

In the Matter of the Arbitration Between FA)?<21 21* ̂ 58-4389*

Of

Robert 0. Ealch
CASE NO.

vs. 91-03627

of

Dean Witter Reynolds Inc.
Shearson T̂ Vwnan Brothers, Inc.
Michael A. Ewanouski

For Claimant, Rctoert 0. Balch, Tfcanas H. Tucker, Esq. from the law firm of
MoGcwan, Eogel, Tucker, Garrett & Shultz

For Respcodeats, Shearsaa T^>wn»n Brothers, Lac. ("Shearsaa*1) and. Michael A*
BwanouskiC'EwanousJci") , Baxry Y. Weiner, Esq. a™* laurie B. McGhee, Esq. from
the law fizrn of Shapiro, Israrel & Welner, P.C. foo: the period of November,
1986 through February, 1388.

For Respondents, Dean Witter Reynolds, Inc., ("Dean Witter") and Micheal A.
BManouski, Gerald F. Rath, Esq. and R. Scott Henderson, Esq. from the law
fizm of Bingham, Dana & Gould, for ^te period of February, 1988 through June,
1989.

Statement of naim vaas filed on Novenber 7, 1991.
Claimant's Submission Agreement was signed on Nbvenber 7, 1991.

Joint Statement of Answer filed by Shearson ar|rf Etaanoustei on November 15,
1992.
Shearson1 s Submission Agreement was signed on January 9,1992.

Joint Statement of Answer filed by Dean Witter and Ewanouski on February
13,1992.
Dean Witter's Submission Agreement was signed on January 13, 1992.

Ewanousfci's Submission Agreenent was signed on February 13, 1992.
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Date/Sessions: Septentoer 09, 1992 — Ttao Sessions

Hearing Location: National Association of Securities Dealers, Inc. offices
located at 260 Franklin Street, Boston, Massachusetts.

C»SE SdMBHT

Claimant alleged that he was an inexperienced Investor who sustained losses
In his accounts as a result of unsuitable investment reconmendations, a risfcy
investment strategy *nd misrepresentations made by his account
representative, Ewanouski, vino was employed by E.F. Hutton, the predecessor
to Shearson, J»TV* subsequently Dean Witter. While **-*M> accounts were at
Shearson*s ̂ ĝtm office, Claiaant alleged that he HtrfMfmmi Ewanouski of his
desire to obtain only low-risk "in liquid investments to meet his retirement
obj ectives . claimant further alleged that Ewanouski reocnmended several
risky T̂IH illiquid investments which were •*nfymg-igtont' with hifl retirement
objectives aTvl "̂  "r̂ qprgggqitgd those investments as low-risk and liquid* In
particular. Claimant alleged that B*nouski recommended Leperq Corporate
Tnfy»m» Fund Limited Partnership, a real estate partnership and Jetstream
MTPltM Partnership, which Claimant alleged was affiliated with Shearson.
Claimant also alleged that Respondent Bwanouski, while employed by Shearson,
made investments without authorization, purchased and sold securities solely
to generate r*-""ri MH rma am* arranged a high-risk margin account without

risks agcfon1 f**"*̂  with such an account. Claimant further
alleged that Hwanouski transferred to Dean Witter, however before doing so,

an unsuitable and risky investment strategy consisting of
discretionary, short *"«*"* trading in ™ mini stocks such as naBnrn Cuipoi'aH on
and Lyondell P**I imftMHri^i , claimant contended that **̂ « strategy
at Dean Hitter. Claimant *T«" alleged that while at Dean Witter, EwanousteL
purchased and sold securities solely to generate fv»™rig«-i«"gig and node

trades which resulted in substantial losses for both accounts*

Dean Witter, Shearson and Bwanouski n̂gl•̂ «̂ â T1ori that Claimant was and is an
experienced, knowledgeable «™* sophisticated investor who was fully advised
of and -4tyt"wrl ail frnnrrnrf 1 fffin TnPAa in •̂*q iiLUumiLii- TTwTLriiilfiin further

that daimant never rv»ipiaHTî i n**r 1'irprt'Mgfri Ĥ  a*»̂  ĝ ar̂ -j nn with
Eiganouski's performance* Additionally, Respondents fliTried charges of
purchasing and selling securities in Claimant's account solely to generate
commissions, that unsuitable •irr»pp<-fncâ +-Q were purchased for daimant or that
Balch was not consulted prior to trading activity. Dean Witter
that any rf̂ gr̂ Hqp̂ rmg concerning short *«"" trading was •iirlHatflri by Claimant
and were consistent with claimant's expressed objectives of generating
•inr^rwno Obtaining profits Mwrfljgfa aH-i^ I ^an-m 4-r^iH^pry and gp*f*l1 »**«"- Dean

Witter contended that dainant's desire for short i:?*™ profits was evidenced
by *•>«» admitted unsolicited purchases ami ff îma of L1X stock. Respondent

that *">"» limited paT**r«»r!aM p itn-i^fl purchased

by daimant ware r«nr|p4 at-ant* with Claimant's desire to **J"»fr«̂  growth without
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day to day movement in t*"* market and that Claimant was fully informed of the
illiquidity of these investments as explicitly stated in the prospectuses*
Respondent gfr""-nyn also mas-nt-a-ingf* as affirmative Hgfgriĝ " that Claimant's
assertions are barred by the applicable statutes of limitation and that
Claimant ratified all transactions andr *•*»« effectively, waived any claims
against Shearson.

pur, i KW-

Claimant requested an award in the amount of $88,484.00 against Respondents.
Claimant also requested that the panel award fr**™ interest, costs anrl attorney
fees.

Respondents requested that Claimant's claims be dismissed. Respondent Dean
Witter anrf Ewanousfci requested that they be awarded such other *rtA further
relief -innin^-jng attorney's fees as *•*» arbitration deem just and proper.

ISSOB

Co. February 24, 1392, Claimant filed a J-totion to Bar Shearson imripr Section
25 (b) (2) (iii) for failure to file an answer within the time allowed. This
motion was denied by the panel.

D1SL1JK̂ 1CN/C3CMCIJDSICKS & RflTICMftLB

Bairn was a self-employed plumbing contractor with a high school education
who met Etanouski in 1984 when Ewanouski set up Balch's Individual Retirement
Account with Shearson1 s predecessor, 5.F. Button. After Balch's wife passed
away in 1986, R*ir*h opened a non-discretianary brokerage account with E.F.
Hut ton. Ewanouski was his account executive.

Balch testified that he told Ewanouski that he wanted his account to do
"better <•*«" a bank," that he wanted "liquidity," and that he relied on
Ewanouski for "most of" Ms investment decisions . TTn*<^« in two limited
partnerships (the "Units*1) were '"•" •'•"•• "**** by Ewaoouski and purchased by
Balch. Bainii alleged that such TWH mî  î a<-H ma were unsuitable considering
his liquidity nanyiq . He further testified that he never received
prospectuses for the Units.

Bwanouski testified that ttaî * had not been specific regarding bis liquidity
needs when the account was opened, that the account was a nan- discretionary
account, that the Units were suitable for R**i'-*v that prospectuses for the
Units had been provided to Balch, and that Balch had daaroved every trade,
had initiated several unsolicited trades on his own, anrl had not expressed
any dissatisfaction with Respondents until after his account had been
transferred to another broker.
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Questioning by *•.*» p«™l elicited further testimony from Rair-h to the effect
that he Hgiri owned at least one private aircraft during the existence of his
account. The Arbitrators find that *•>•"* Chita were not unsuitable investments
for Claimant. FurtheXIDOre, t-aV-4r>g int-n consideration *"h» Tinn-H4«rrr»Mrn«y

nature of Claimant's account *TIH *•>» undisputed testimony that Claimant had
initiated some of the trading in his account, the Arbitrators find that he
failed to establish his ^la-tm of churning. Accordingly, Claimant failed to
establish any of his claims, and no liability exists on the part of either
Respondent*

After considering *">»* pleadings, t-hn testimony aTV* frfra evidence presented at
the hearing, the undersigned arbitrator has de?i'fraH in full and final
resolution of the issues submitted for d̂ t* prnri raH ri" as follows:

1 . The arbitrators find that the t.-iitrHwi partnerships were not
unsuitable investaxents for Claimant. Hie arbitrators further find that since
the Claimant's account was a nnr?-i '̂i gr-nt-H ona-ry account artf* Claimant admitted
in his testimony that he had *n-iM«fr«H some of the trading, he failed to
establish hia r»iaHm of "churning11 . 72ms, no liability exists on the part o£

2. TSjc r»̂ «̂ •m for damages hfinfYl on HT» charges of unauthorized trading is
denied.

3. Each party shall bear its respective legal fees and costs.

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the following
Forum Fees are noncoocri

1. Ine forum fees in the amount of $1000.00 for two hpnritig s
at $500.00 per session are oupoopcri arv* shall be divided equally between the
Claimant =qvi the Respondents; specifically, Claimant is liable for fifty
percent (50%) and Respondents are liable for fifty percent (50%) *

2. Claimant is further liable for $150.00 non- refundable filing fee*

3. Claimant deposited $650.00 which qhnll be applied to the
assessed.

Fees are payable to the National Association of Securities Dealers, Inc.

Amu'iTCirruW

S. Lawrence Gwin, Jr., Esq. - Chairperson-Public
Joseph Scardino, Esq. - Public
Robert W. Creole - Industry
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Concurring Arbitrator's Signature

Date of decision: October 22. 1992
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Concurring Arbitrator's Signature

Rctoert W. Crook.
)

Date of decigirTT* October 22, 1992
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Concurring Arbitrator's Signature

n
S. Lawrence Gwin, Jr*. r 'Esq.

Date of decision: October 22, 1992


