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For (Qaimant, Robert O. Balch, Thamas H. Tucker, Esqg. from the law firm of
MeGowan, Engal, Tucker, Garrect & Shultz

For Respondents, Shearscn Labman Brothers, Inc. ("Shearscm”) and Michael Al
Bwanouski ("Bwancuski"), Barry Y. Weiner, Esq. and Laurie B. McGhee, Esq. from

. the law fimm of Shapiro, Israrel & Weiner, P.C. for the period of November,
1986 through February, 1988.

For Respondents, Dean Witter Reynolds, Inc., ("Desn Witter*) and Micheal A.
Bwanouski, Gerald F. Rath, Esg. and R. Scott Henderson. Esq. from the law

firm of Bingham, Daba & Gould, for the period of February, 1988 through Jume,
1989.

Statement of Claim was filed on November 7, 1391.
Claimant's Submissicn Agreement was signed cn Novembexr 7, 1991.

Joint Statement of Answer filed by Shearson and BEwanouski cn November 1S5,
1992. ,
Shearson's Submissicn Agresment was signed on January 9,1992.

Joint Statemsmt of Answer filed by Dean Witter amd Bwanouski on February
13,1992,
Dean Witter's Submissicn Agreement was sigoned on Jamuary 13, 1992.

Beaniouski's Subtmission Agreement was signed on Pebruary 13, 199z,
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Hearing Date/Sessicons: September 09, 1992 -- Two Seggions

Hearing Locaticm: Naticmal Association of Securities Dealers, Inc. offices
located at 260 Franklin Street, Boston, Massachusetts.

CASE SIMMARYY
Claimant alleged that he was an inexperienced imvestor who sustained losses
in his accounts as a result of unguitable investment recommendations, a risky
investment gtrategy and misrepresentations made by his accoumt
represantative, Bwancuski, who was emloyed by E.F. Button, the predecessor
to Shearson, and subsequently Dean Witter. While the accoumts were at
Shearsen's Boston office, Claimant alleged that he informed Ewanocuski of his
desire to cbtain only low-risk and licuid investments to mest his retiremenc
cbjectives. Claimant further alleged that Bmnouski recamended several
risky and illiquid investmsnts which were inconsistent with his retiremsnt
cbjectives and misrepresented those investments as low-risk and liquid. Im
particular, Claimant alleged that Bwancusikli recommended Leperg Corporate
Income Pund Limited Partnerahip, a real estate partnership and Jetstream
Limited Partnarship, which Claimant alleged was affiliated with Shearsmn.
Claimant alsc alleged that Respondent Bwenouski, while smployed by Shamrace,
made investments without autherdization, purchased and sold securities solely
to generate cammisgions and arranged a high-risk margin account without
discussing tha risks asmociated with such an aceount. Claipant furthss
alleged that Ewancuski trangferred to Dean Witter, however before doing so,
recompended an unsuitable and risky imvestment strategy oonsisting of
discreticnary, short term trading in cammxm stocks such as Damon Corporaticn
and Lyondail Petrochemical. Claimant contended that this strategy continued
at Dean Witter. <Claimant also alleged that while at Dean Witter, Ewancusic
purchased and sold securities solely to genarate camnissions and made
mauthorized trades which resulted in substantial losses for both accomis.

Dean Witter, Shearson and Bwanouski maintained that Claimant was and is am
experienced, inowledgeable and sophisticated investor who was fully advised
of and approved all transactions made in his accounts.. Respondents further
mintained that Claiment never camplained nor expressed dissatisfactiom with
Bwanouskl's perfonmance. Aditiemally, Respondents demied charges of
purchasing and selling securities in Claimemt's accoumt solely to generate
coumissicns, that unsuitable investments were purchased for Claimant or that
Balch was not comsulted pricr to trading activity. Dean Witter maintained
that any discussions concerning short term trading was initiated by Claimsnt
and were consistent with Claimant’'s expressed objectives of gemerating
income, cbtaining profits through short term trading and speculaticn. Dean
Witter comtended that Clajment's desire for short term profits was evidenced
by the admitted msolicited purchases and sales of LIX stock. Respandent
Shearson additicnally maintained that the limited partnarsbip umits purchased
by Claimant were consistent with Claimant's desire to cbtain growth without
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day to day movement in the market and that Claimant was fully informed of the
illiquidity of these invesiments as explicitly stated in the prospectuses.
Respendemt Shasyson also maintained as affirmative defenses that Claimant's
assertions are barred by the applicable statutes of limitaticn and that
Claimant ratified all transactions and, thus effectively, waived any claims
against Shearson.

RELTEF REUESTED

Claimant recuested an award in the amount of $88,484.00 against Respondents.
Claimant alse requested that the panel award him interest, costs and attorney
feas.

Respandents requested that Claimant's claims be dismissed. Respondent Dean
Witter and Bwanouski recquested that they be awarded such other and further
relief including attorney's fees as the arbitraticn deem just and proper.

OTHER BRED &

On February 24, 1992, Claimant filed a Moticm to Bar Shearson under Section
25{() (2) (11i) for fallure to file an answer within the time allowed. This
motion was denied by the panel.

DISCUSSTCN/OONCIISIONS & RATTCNALE

Balch was a self-amloyed plumbing contractor with a high school educaticon
who met Bwancuski in 1984 when Bwenouski set up Balch's Individnal Retirement
Account with Shearson's predecessor, E.F. Hutton. After Balch's wife passed
away in 1986, Balchcpmaianm-discratimaryb:dmgeacmmtwithﬂ?.
Hutten. BEwanousiki wag his account executive.

Balch testified that he told Ewanouski that ha wented his account to do
"better than a bank," that he wented "liquidity," amd that he relied om
Ewancusiki for "most of" his investment decisions. TUnits in two limited
parinerships (the "Units*) were recamended by Bsanouski and purchased by
Balch. Balch alleged that such recommendations were unsuitable comsidering
his liquidity needs. He further testified that he never received
prospectuses for the Units.

Bwancuski testified that Balch had not been specific regarding his liquidity
needs when the acocount was cpened, that the account was a nom-discreticuary
account, that the Units were suitable for Balch, that prospectuses for the
Units had been provided to Balch, and that Balch had approved every trade,
had initiated several umsolicited trades om his own, and had not expressed
any dissatisfactiom with Respondents umtil after his account had been
transferred to anocther broker.
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Questioming by the panel elicited further testimomy from Balch to the effect
that ha had cwned at least cne private aircraft curing the existence of his
account. The Arbitrators find that the Units were not unsuitable investments
for Claimant. PFurtheymore, taking into consideration the non-discreticmary
nature of Claimant's acooumt and the wndisputed testimomy that Claimant had
initiated some of the trading in his accoumt, the Arbitrators find that he
failed to eatablish his claim of chioming. Accordingly, Claimant failed to
establish any of his claims, and no liability exists on the part of either
Respondent.

After comsidering the pleadings, the testimomy and tha evidence presented at
the hearing, the undersigned arbitrater has decided in full and final
resoluticn of the issues sutmitted for determination as follows:

1. The arbitrators find that the Limited Partnerships were not
unsuitable investments for Claimant. The arbitrators further find that since
the Claimant’s account was a nan-discreticnary accoumt and Claimant admitted
in his testimomy that he had initiated sane of tha trading, he failed to
establish his claim of "clhuming®. Thus, no liability exists on the part of
Respondents an Clajmant's charges of wmsuitability.

2. The claim for damages based on the charges of unauthorized trading is
denied.

3. Each party shall bear its respective legal fees and costs.
FORM FEES

Pursuant to Secticm 43 (c) of the Coda of Arbitratiom Procedure, the following
Forum Fees are asseassed.

1. The forum fees in the amoumt of $1000.00 for two hearihg sessions
at $500.00 per session are assessed and shall be divided equally between the
Claimant and the Respondents; specifically, Claimant ig liable for fifty
percent (50%) and Respondents are liable for fifty percent (50%).

2. Claimant is further liable for $150.00 non-refundable filing fee.

3. Clairent deposited $650.00 which shall be applied to the fees
asgessed.

Fees are payable to the National Association of Securities Dealers, Inc.

AERTTRRAMTON PRANEL
S. Lawrence. Gwin, Jr., Esqg. - Chairperson-Public

Joseph Scardino, Esq. - Public

Robart W. Crook - Industry
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Concurring trator's Siénat:ure
)
AU

Date of decisiom: _ocpober 22, 1992
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Concurring Arbitrator's Signa.tu:e

JWM/ ‘

Robert W. Crock

Date of decigion: October 22, 1992
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Cancurring Arbitrator's Signature

SRl |

S. Lawrence Gwin, JY., Esqg.

Date of decigsion: October 22, 1992




