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MATTONAL ASSOCIATION OF SECURITIES DEALERS

T tha Matter of the Arbitratisn Selican
Name of Clajmante
Theodore C. Porter
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Name of \J-]

)
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Jaffrey Haet;

First Gatewmy Securities, Ine.;

Howe, Barmes & Jobnson, Inc., noaw knosn
as Hosa Barmes Investmants, Inc.;

R. Marshall Barmas

REDRESENTATION

e

For Claimant: Theodore C. Forter appsared pro sa.

‘ For Respondent: First Gateway Securities, Inc. wes represented by Peter
O'Neal of First Gatmmy Securities, Ina., St. Louis, Mimsouri.

Jeffrey Haat zppeared pro se.

Hows Barpes & Jalmson, Ine., acw kncwn as Bowa Barnes Investments, Inc, and
R. Marshall Barnes, m,mwwa.mm Eag. of
Holland & Holland (Associated), located in Chicago, Illinois.

P CASE THFOSMATICR

Statement of Claim filed cn: December 5, 1992.
Claimant's Sulmission Agreement signed cn: November 22, 1991.

Respondent Jeffrey Heet's Statement of Answer filed on: Febouary 25, 1982.
Respendent Jeffrey Heet's Submissicn Agreement signed ons February 24, 1992.

Joint Statement of Answer of Respondents Hows, Barnes & Jommson, Inc., TOW

toown as Howe Barnes Investments, Inc., and R. Marshall Barnes, deceased,
filed cn: March 11, 1992,

ts Bowe Barmes & Johmacn, Inc. and R. Marshall Barmes did not file
an exwcuted Subxrisgion Agreemsnt, mtappennd.bycmmlal:thehuzingand
ag a member and asscciated person of ths NASD, ars required to submit to
arbitration pursuant to Secticm 12 of thammmdeofmmtimm.

Reepandant First Gateway Securities, Inc. did not file a Statement of Answer
or an emscuted Submission Agreement, but appemred and testified at the




hearing, and as a member of the NASD, iareq.:iradtosuh!d.ttoa:bitmtion
pursuant to Sectimm 12 of thsmcwaofhrbimtimpzwm.

Statement of Answer of Respemdent Jim Becherer & Co. filed on: March 6, 1992.
Jim Becherer & Co.'s Submisgion Agreement signed om: March 10,

1992, by James F. Becherer, President of Jim Becherer & Co.

Notice of Bankruptcy filed by Respondent Jim Becherer & Co. on: Aomil 6,

1992.

Statement of Answer of Respondent Stifel, Nicolaus & Conpany, Incorporaced
filed on: February 7, 1992. '

Raopendent Stifel, Nicolaus & Campany, Incorporated did not file an exscuted
Submission Agreemsmt, Ut as a member of the NASD is required to submit to

- “Tarbitration pursuant to Section 12%of tha NASD Code of Arbitration

Procedure.

Diamissal with FPrejudice of Claims against Stifel, Nicolaus & Company,
Incenrporated £iled by Claimant Theodore C. Forter ons May 23, 1982,

HEARTHS THPORMATION

]

Pre-Hearing Conference: Nome Held.

Hearing Date/Sessicns: November 19, 1952 for oo {2) sessicns.
Hearing locatien: St. lLouis, Missourdi.

CASE STMMARY

Clainmant Theodore C. Forter ("Porter“) allegﬁthntmapmdm.taeftrqrmt
{(*Heat") , vhilee:playadbyoractingasanagq:tfmwm
Gateway Securities, Inc. ("Pirst Gateway"), Howa Bammes & Johnson, In¢., now
known as Eowe Bames Investments, Inc, ("Eowe Bamnes®), R. Marshall Earnes
("Barnes®), Jim Becherer & Co., ("Becharer & Co.") and Stifel, Nicclaus & Co.
("Stifel"™), dida:gageinactsandcaﬂ:ctmichdmgadmdmt'a
investment portfolic. FPorter specificaily alleged that:

1. In 1985, with the advice of Heat, Porter invested the nat
trmthasaleofhishminseczitiesiuadimticnuy
accomt to provide for his retirement;

2. Forter was an unsophisticated investor who ingtructed Heet that
ha wished to invest conservatively; tbat his investment goals were
to preserve his capital; apd that he wag cnly interested in
diﬂdmdorhmeathmmth&rtbatimdiamgainafm
gpeculative invesonents;

3. From 1985 thrcughlss'i,neetimmtedinmtivamte
bm:hmichmusuﬂlyhaldfcrsixmthstoayurandyieldsd
interest incoms for Porter. In Jamary of 1988, Haet's investmsnt
smtegymucallychangedandhebagantop\zchmhighly
speculative investments, inchﬂingmsmcgagawn.m
smmcm,mmm,mmmdngm
and Alta Gald;




. 4. In addition to the purchase of speculative stocks, ten of tha
twenty-four purchases made by Heet from July 1988 througn March of
1991 were held by Heet less than sixty-three (63) days, four were
held for cne lmdred twenty (120) days or less and one investmemt
was held for lesg than six months; and

5. Frem July 1988 to March 13991, Heet's camnissions exceaded
Parter's mdast gains,

Based upcn the above allegationa, Porter alleged that Heet misrepressnted the
investments made in his portfolio and pochasad invesitments which ware
unsuitable for Porter given his investmmnt cbjectives. Furthermore, Porter
= asgerted claims for violation of Secticn 10(b) of the Securities Exchange Act

= - of 1834, Rule 10b-5 pramilgated thareundsr’] viclation of Section 17(a) of the
Securities Aot of 1933; violation of Section 15(c) (1) of ths Securities
Exchange Aot of 1934 and Rule 15(¢)(1)-(2) rpramilgatad thereunder;

constructive fraud; breach cf fiduciary duty; and breach of Rule 405 of the

New York Stock Exchange requiring the broker to use due diligence in leaming
. thefacts_relatingmthacusbanar.

Responcdent Heet denied the material allegations of the Statement of Claim,
alleging that: -

1. Heet did not solicit Porter to do business, but was approachad
by Forter at a family party;

. , 2. Porter's cbjectives were aggressive growth and income, and ha
never advised Eset that his primary goal was presexvation of
capital and comservative investing;

3. Parter's initial investments were not in cooservative
investments as stated in the claim, but in risky izvestments in
which Porter toock an active participation in all aspects of the
investments, including the review of prospectus, execution of
subscription agresments and the receipt and delivery of securities;

4, Forter agresd to buy certain equities that weve being touted as
"leveraged uy out candidates® for cbvicus speculation and was
amre of tha riask and authorized the purchase;

5. Heet cannot be hald respansible for the preblems with vMS
becaugse VMS was a highly rated investment at tha tims of purchase

and Heet had nothing to do with tha acts which caused the failure
of the investments; and

6. Porter authorized each transaction, received comfirmations and
Monthly statements and never camplained to Haat's supervisor or a
requlatory agency about unauthorized trading.

Raspendent First Gateway did not file a Statement of Answer. At hearing,
. First Gatewmy verbally denied the allegations of the Statement of Claim.

Regpdents Howe Barnes and Barnes denied tha material allegations of the




. Statement of Claim, asserting as an Affirmative Defense the temms of the

Clearing Agresment enteved into by First Gateway and Howe Barmmas oo September

21, 1988 which providad that First Gateway was respensible for the canduct of

ths customer acoomt and -the supervisicn thereof, including the suitability

on ths custamer's trmmsactioms, Tn adkditioen, it was alleged that the

inclusicn of Barnas as a Respondent wes ths result of a clerical errer which

placed Bames representative mmber of 0001 cn a cmfirmation for the

purchass of 400 VMS Mortgage Limited Partnership Series II instead of Heet's
represantative mmber of 5001,

Raspondent Becherer & Co. demied the allegations of tha Statemant of Claim,
alleging that:

- 1. Porter engaged in five tramgagtions with Bechearer & Co. betwaen
July of 1988 and September of 1988, and did not register a
complaint with officars of the firm as to the handling of ths
acscoamt by Heet;

2. Tha accamt was not hanxdled in a discreticoary mammer as the
firm did not allow registered representatives to handls

discreticnary accoumts and the firm did not accept respensibility
for such orders; and

3. FPorter made profits on the securitiss purchased through
Bacharer & Co,

. Raspondent Stifel denied any liability to Porter, alleging that:

1. In November of 1988, Stifal purchased sames, but not all, of the
assets of Rawland, Simn & Company, L.P. and assumed specified
liabilities in a carefully structured Asset Purchase Agresmant.
Hest was terminated from Rowland, Simn in May of 1988,

2, The security upon which Porter based liability was not
purchased and newver held at Stifel, having been delivered to Pertex
in Axpust of 1988; and

3. Liability was not assuned by Stifel as a rasult of the transfer
of assets.

Claimant Porter requested that the panel enter an award against each of the
t8 in the amoxmt of $33,082.13 in actual damages plus interest;
$99,246.39 in pumitive damages; and for reasmnable attorneys' fees and costs.

Respcndent Heet requested that the Statement of Claim be dismissed and denied
in its emtirety,

Respondent First Gateey, at haaring, requested that the Statement of Claim
ba dismigsed.

. Rupmdmtsﬂaéﬂamu ani Barnes requested that the panal dismiss the
statement of claim as to tham and mard costs and attcrneys' fees in favor of




these respondents against Porter or Respondents Eeet and First Gateway.

Respondent Becherer & Co. requested that the firm be dismigsed fram tha
arbitration case. -

Regpondent Stifel requested that it be dismissed fram the arbitration case.
OTHER ISSOES CONSIDERED & DECIIED

Respondent First Gateway did not file an exscuted submigsion agreemsnt, but
appeared and testified at the hearing, and as a member of the NASD, the panel
datermines that Respocndent First Gateway Securities, Inc. 18 required to
submit to arbitration pursuant to Section 12 of tha NASD Code of Arbitratiom

- - Py

Respondents Howe Barnes amxi Barnes did not file an executed submission
agreement, but filled a Statement of Answer and appeared at the hearing by
counsel, and are a member and associated person of the NASD respectively.
Based upn thase findings, ths panel of arbitrators determines that

- Respondents Howe Barnes Investments, Inc. and R. Marshall Bawmmes, daceased,

are required to submit to arpitration pursuant to Section 12 of tha NASD Code
of Arbitration Procedure.

On April 3, 1992, Reepcndent Jim Becherer & Co. filed with the NASD a Notice
of Bankruptcoy Proceeding and a copy of the crder entered in ths United States
District Court for the Eastern District of Missouri by the Honcrable Jean C.
Hamilton on March 16, 1992. Pursuant to the autamatic stay proviasicns of
secticn 362(a) of ths Bamkruptcy Code, 11 U.S.C.A. 362{a) (Surp. 1991), this
arbitration proceeding was stayed as to Respondant Jim Becherer & Co.

On May 29, 1992, Claimant Poxrter filed with the NASD a Dismissal with
Prejudice diamissing any and all claims made by him against Respondent
Stifal. Pursuant to the dismissal, the panel made no further rulings
regqarding Respondent Stifel.

At hearing, Respondents Howe Barmas and Barmmes called Claimant Forter as
their witnaas. Based upon Forter's testimony, Howe Barnes and Barmes moved

for dismissal of tha claims againgst them. Upon review, the panel grantad tha
motion to dimmiss.

The parties have agreed that the Awerd in this matter may be
comterpart coples or that a handwritten, signed Zwmard may be entered.
either case, the parties have agreed to receive conformed copies of the Zsmrd
while the criginals remain cn file with the NMASD.

l. The Statemsnt of Claim filed by Claimant Theodore C. Portar
against Respondents Jeffrey Hest and First Gatewsy Securities,
Inc. is hereby dismissed and denied in its entirety;




. 2. The Motien to Dizmiss presented by Respondents Howe Barnes
Investments, Inc, and R, Marshall Barmes is hereby granted and
Respondents Howe Barpes Investments Ioc. and R. Maraball Bamnes,
deceased, are hereby diamissed with prejudice;

3, The parties shall bear their ocwn costs of arbitratien,
including attorneys' fees, except for those specifically emmerated
harein.

PORM FiEs
Pursuant to Section 43(c) of the Coda of Arbitraticn FProcedure, the
_—— following Forum Pees are assessed: Two (2) Hearing Sessicns x $750.00 =
- = « - 77%1,500.00. T
Tha Naticnal Association of Securities Dealers, Inc. shall retain tha $200.00
claim £iling fes and the $£750.00 hearing session deposit previcusly deposited
by the Claimant Theodore C. Forter. In addition, Claimsnt Thaodore C. Porter.

ia liable for and ghall pay to the NASD additicnal forum fees in the sum of
$750.00.

Feas are payable to tha National Association of Securities Dealers, Ingc.
COXYTIRRING ARBTIRATORS' SIGHAIITRS
- 3

Dated:

Keith D. Patten A Novearber 30, 1992

Chairperaon

Robexrt G, Sr. November 30, 1992

Public Arbitrater

Mark A. Yarwood m 1 1992
ik R. Yamwood - o
Industry Axbitrator

Date of Sexvice cm Parties: |oL —H -G > :




