N.A.5.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between

Pro Tech Industries, Inc. and
Gregory J. Halpern,

Claimants
No. 91-03978
consolidated with
- S
Blunt Ellis & Loewi,
Robert Veenendaal,
Prudential Securities, Incorporated, and
Robert Sayre,
Respondents
RE ATIO P.

f?or Claimants Pro Tech Industries, Inc. and Gregory J. Halpern ("Claimants”): Paui Sussman
Esq., Chicago, Illinois.

For Respondents Blunt Ellis & Loewi and Robert Veenendaal ("Blumt Eilis™): ‘A._Brac
Busscher, Esq., Vice President and Senior Attorney, Kemper Securities, Chicago, Illinois.

For Respondents Prudential Securiries Incorporated and Robert Sayre ("Prudentiai”®); Pete
Byer, Esq., Vice President, Associate General Counsel, Prudential Securities Incorporated.

CASE INFORMATION

Claimants’ Statement of Claim for case number 91-03996 was filed on or about December 23
1991.

Claimants’ Submission Agreements was signed on December 5, 1991 and January 6, 1992.
Respondents’, Blunt Ellis&Loewi, Incorporated’ s and Robert Veenendaal’s, Joint Statement

of Answer was filed on or about March 17, 1992.
Respondent Robert Veenendaal's Submission Agreement was signed on March 12, 1992.

Respondent Blunt Ellis & Loewi, Incorporated’s Submission Agreement was signed on
March 12, 1992,
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Claimants’ Statement of Claim for case number 91-03978 was filed on or about December
20, 1991.

Respondents’, Prudential Securities Incorporated’s and Robert Sayer's, Joint Statement of
Answer was filed on or about March 16, 1992.

Respondent Prudential Securities Incorporated’s Submission Agreement was signed on
March 13, 1992,

Respondent Robert Sayre’s Submission Agreement was signed on March 13, 1992,

HEARING INFORMATION
_ Pre-Hearing conference held: Jammary 19, 1993. One (1) session.

Hearing date: July 7, 1993. Two (2) sessions.
. Jannary 14, 1994, One (1) session.

Hearing Location: Chicago, Illinois.

CASE SUMMARY

Claimants alleged:- Negligence; lack of due diligence; breach of contract; breach of fiduciar
duty; concealment; fraud; violation of the Federal Securities acts; violation of State Securitie
Act; and violation of common law by Respondents Blunt Ellis and Prudential. The
allegations arose out of actions surrounding alleged firm orders to purchase Dow Value
Rights ("DVRs") on September 6, 1991, with the Respondents.

Prudential, except as otherwise set forth in the facts section of its Answer, demedthg '
material allegations of the Statement of Claim in case No. 91-03978. In addition, Prudentia
asserted the following affirmative defenses:

1. The Statement of Claim fails to state a claim upon which relief may be
granted.
- 2. Respondents, at all times, acted reasonably, in good faith and in
- compliance with ail applicable laws and regulations and industry practices and
standards.
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3. The claim is barred by Claimants’ refusal to comply with the
precondition set by Respondents for placing the order in dispute.

4, Any damages sustained by Claimants were caused by the intentional or
negligent acts of claimants.

3. The claim is barred by the absence of any contractual, fiduciary or
other relationship between the parties. .

8. The claim is barred by Claimants’ failure to mitigate damages.

Blunt Ellis denied each and every facmal allegationcontainedi_the StatementofCIaip:whlch'
it did not expressly admit in its Answer. In addition, Blunt Ellis asserted the following
affirmative defenses:

l. Respondents state that the Claimants’ claim is barred since Claimants
have come imto this proceeding with unclean hands.

_ - 2 Respondents state that the Claimants’ claim is barred since Claimants
have failed to mitigate their damages.
3. Respondents state that the Claimants are estopped from asserting any

. claim against Respondents since they failed to comply with the preconditions to

placing a trade with Blunt.
4. Respondents state that the Claimants’ claim is barred since no
contractual, agency, or fiduciary relationship was ever entered into between
the parties.

RELIEF REQUESTED

In each of the above-referenced arbitrations, the Claimants requested an award of: Actual
damages in excess of $80,000.00; interest at the legal rate from September 6, 1991; costs;
any additional and consequential damages Claimants may establish at the arbitration hearing;
and attorney’s fees. -

Prudential requested an award be entered as follows: Dismissing the Statement of Claim in
its entirety; awarding Respondents the costs and expenses of this arbitration, including but
not limited to reasonable attorney’s fees; and granting Respondents such other and further
relief as is just and proper. '
Blunt Ellis requested that the arbitrators dismiss the Statement of Claim and award Claimants
_ nothing. Respondents aiso requested that they be awarded their reasonabie attorney’s fees, in
- addition to any costs and expenses, incurred in defending this matter.

i
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QTHER ISSUES CONSIDERED & DECIDED

Claimants had originally filed the above-referenced actions separately. On August 12, 1992,
Prudential and Blunt Ellis filed a joint request to consolidate case mumbers 91-03978 and 91-
03996. On August 24, 1992, Claimams filed their response to the request to consolidate.
After review of all relevant pieadings and documents, the undersigned panel granted the
request to consolidate the aforementioned cases.

After considering the pleadings, the testimony, and the evidence presented at the lmring.and
the interim submissions, the undersigned arbitrators have decided in full and final resolution .
of the issues submitted for determination as follows:

RECISION AND OPTNION

We commenced the evidentiary hearing in this case on July 7, 1993. From the
pleadings and the opening statements, it appeared that the principai issue would be whether
either of the Respondents became bound to a contractual obligation to fill orders atlegedly
placed by Claimants, on Friday, September 6, 1991,t0purchas¢c=minsecuriﬁu('Do“:
Value Rights® or "DVRs"). Whether those rights would evenmaily have any vaiue, and if so
how much, was expected to be determined by an announcement scheduled for Thursday,
Sepiember 21, 1991. o

According to the testimony of Gregory J. Halpern, Claimant Pro Tech’s principal
officer, by Tuesday, September 10, he learned that neither of the Respondents v{asvnllmg to
execute the orders: He attempted to establish telephone contact with the respective personnel
of Respondents in order to get them to change their minds, but did not then or thereafter
leamofanythingtomakchimbclievemateimeroftheRspondemswouldemmc
orders.

masmuchasmdingconﬁmwdinmmsewﬂﬁcsmmughmmday,&pmbern.u.
became clear to us that even if there had been a breach, a serious issue existed over whether
Claimant had fulfilled its obligation to mitigate damages (aiso known as the duty to "cover").
In this case, the duty to mitigate damages required Mr. Halpern to take whatever steps that
were reasonably available to get the order filled through a different broker or in some other
way. For example, since Bear Stearns had accepted one of the three orders placed by
Chimamaﬁhadmtmmmedexecuﬁngmcower(asmaimamaucgﬁwmb?,m‘
Respondents), Bear Stearns would have been a logical candidate to serve as an alternative
means of executing the orders that Claimant claims the Respondents wrongfully failed to
execute. The sum total of Claimant’s efforts to mitigate consisted of waiting and hoping that
mcRspondm(eimerorbothofmcm)wmﬂdmm:uoundandemmmeordmaﬁeraﬁ,
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after they said they would not.

During the proceeding, the issue of mitigated damages arose and the panel focused
upon this issue. In fact, ail three of the members of the papel were fairly convinced at that
time that the uncontradicted facts gave rise to a conclusion as a matter of law that Claimant
had failed to act reasonably to fulfill its duty to mitigate damages. However, since it was
apparent that the Claimant had not anticipated the issue of mitigation, we adjourned the
hearing (July 7, 1993) and gave both sides the opportunity to file briefs, providing their
views on the law on this issue and to describe what facts might be proved either way.

Claimnant’s brief persuaded us that another opportunity shouid be granted to Claimant
to delve into the questions of what opportunity' reasonably existed during the period between
the cancellation of the trades’ on September 10, and the close of business on September 12,
when the trading would effectively come to an end. For that purpose, we convened a
hearing limited to evidence on that question, and both sides were notified of their
opportunity to present evidence on that issue. The hearing was thus resumed on Jamuary 14,
1994, limited to that narrow issue.

After Prudential and Blunt, Ellis dectined to fill the orders, Mr. Halpem apparently
made no further effort to have the trades executed, despite the possible availability of Bear,
Stearns (as noted above), and despite his having previously done business at several other
brokerage houses. We conclude that there was no sound basis for him to conciude that no '
broker would execute the trades without a full cash deposit and hence hew would not have
been justified in assuming that it was not worth trying to find a broker who would execute
the trades on normai terms. Accordingly,wemustconcludetha:Claimantfailedintheduty
imposedbylawtomak:armsonahleanempttodosoandtheundersignedarbitratorshueby
enter a zero award. Hearing costs shall be borne one-haif by Claimants and one-haif jointdy
by Respondents. .

FORUM FEES

Pursuant to Section 43(c) of the NASD Code of Arbitration Procedure (the "Code"), the
following forum fees are assessed:

1 pre-hearing conference sessions X $300.00 = $300.00

3 hearing sessions X $750.00 = $2,250.00

! We say "cancellation” while keeping in mind Respondents’ claim that the trades were
never really accepted in the first place.
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Parsuant 10 Section 43(c) of the-Cde, the NASD shall retzin the nonrefundable filing fees in
(50 amens of $180.00 Con caze N, 913978 st $150,00 for cass No. 9103996, and. shail
RETAIN the hearing seasion deposin £or case No.s 91-03978 and 91-03996 in the smount of
$500.00 and $500.00, respectively, previousiy paid to the NASD by the Claimsns.

mmmmmm&nm.mmwjmmw
Prudenzinl Securitics Incorporsied, [Robert Seyer, Blunt Ellis & Locwi, and Robert
Veenerxiaal,

Additionai forum fees in the amount of $275.00 are assessed against the Claimanes.

mem&m&ﬂmmawM.m

2

Ronald C. Peters
Industry Arbiteatar

Date of Service by the NASD:
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Pursuant 10 Section 43(c) of the-Cods, the NASD shall retain the aorefandsble filiog feen in
the amoun of $150,00 for casc: No, 91-03978 and $150.08 for case No. 91-03096, mwd shail
EETAIN the heering sossion deposits for case No.s $1-03978 and 91-03996 in the amout of
$590.99 and §589.00, respectively, previousiy paid (0 e NASD by the Claimants..

Additionsl forum fees m the xmouns of $1,275.00 arc assasaed jolndy against Resposdens
Prudostial Sccuritics Inoorposated, Robeet Sayer, Blunt Eilit & Loewi, and Robest-
Vesnoniaal.

Additionsl forum fees in the xmoumt of $275.00 are asscssed agrinst the Claimants,

Foos acc payabic 1 the National Asecolacion of Securities Dealers, Ino,

Dated:
. Atsm A, Harunian
Presiding Chairman
Paobile Arbitratns
_‘.M;
Dats of Sexvice by e NASD: e
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