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N.A.S.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between

Patricia M. Cosimaao, as Trustee of the Elchison
and Associates Pension Trust

91-04015

Name of Respondents

Prudential Securities Incorporated;
D.H. Blair & Company:
Paragon Capital Corporation;
Global America Inc.;
Michael J. Markowski;
Joseph DiCandio;
Donna Mills;
Anthony Bruno:
Joscuti Coaway;
John Steinmetz:
Thomas Renna:
Garv S. Boccio

REPRESENTATION

f ':

For Claimant: Patricia M. Cosiraano. as Trustee of the Elchison and Associates Pension Trust
appeared pro se.

For Respondents: Prudential Securities Incorporated, D.H. Blair & Company, Dbnna Mills and
Anthony Bruno were represented by James O. Browning. Esq. and Charles R. Peifer, Esq. of
Brownine & Peifer. P.A., located in Albuquerque, New Mexico. In addition. Respondent
Prudential Securities Incorporated was represented by Lisa J. Rosenbaum. Esq| of Prudential
Securities Incorporated, New York. New York. j

Paragon Capital Corporation was represented hy David S. Smith. Esq. of Smith Campbell &
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Paduauo, located in New York, New York.

Michael Markowski appeared pro se.

Joseph DiCandio was represented by Leslie Case. Esq. ,: Gersten. Savage, Kaplowitz &. Cunin,
located in New York, New York.

Joseph Conway appeared, pro se. "' **~ :

John Mfiinmetz was represented by Seymour H. Buctioir. Esq. of New York. New York, but
appeared pro se ai hearing. :

Thomas Reruia dppcitrevi piu sc.

GJIIV Boccio appeared pro se.

CASE INFORMATIQN

Statement of Claim filed: December 18, 1993.
Claimant's Submiwiuu Agrarmcui sig»<^ on: December J.7 r IW1 hy Parnr.ia.M. Tosiuwno,
a/'k/a Patrica M.C. Elchison. Trustee of the hichison anrt AssoctatAx Inr.. Pension Tnist.

to Amend 10 Include Respondent Gary Boccio filed by Claimant on: October 21 . 1992.

Statement of Answer. Rcquctt for Dismissal and Cross-Claims filed by Respondent Prudential
Securities Incorporated. Donna Mills dud Anthony Bnmu uu: April 24, 1992. :
Resoondem Prudential Securities Incuiyuniied'* Subiniujuit Ameenwui situcdiou; AprU 24.
1992 by Donald R. Levine, First Vice President, Associate General Counsel, Prudential
Secuutics lacorporatcd.

Respondent Donna Mill's Submission Agreement signed: May 6, 1992. |
Respondent Anthony Bruno's Submission Agreement signed on: May 6, 1992.'

Memorandum of Law in Support of Motion to Dismiss filed by Respondent D.H. Blair & Co. .
Inc. on: April 23, 1993. * '.
Respondent D.H. Blair & U>.. inc/s Submission Agreement signed nn: Aprtil 20, 199*2 hy
Michael Kiey. Senior Vice Hresirtent, U.K. HUir A Co? Inc.

Statement of Answer and Motion for Dismissal filed by Respondent Paragon Capital Corporation
on: April 9. 1992. !



N.A.S.D. Arbitration No. 91-04015
Award Page 5 of 12

Respondent Paragon Capital Corporation's Submission Agreement signed on: April 29. 1992
by Danny J. Levine. President. Paragon Capita: Corporation.

Respondent Paragon Capital Corporation's Statement of Answer to the Cross-Claims assertea
by Respondents Prudential Securities Incorporated. Anthony Bruno and Donna Mills filed: July

- 7:. 1992: - - <v-

Statement of Answer filed by Respondent Michael J. Markowski on: December 2. 1992.
Respondent Michael J. Markowski"s Submission Agreement signal on: December 1: 1992.

Motion for Dismissal, Motion to Strike Pumuve Damage Claim and Motion to Smke Redundant
and Surplusage of Claim tiled by Respondent Michael J. Markowski on : December 9. 1992.

Response to Motion tor Dismissal. Motion to Strike Punitive Damage Claim :and Motion to
Strike Redundant and Surplusage of Claim filed by Claimant on: January 11. 1993.

i
Statement of Answer filed by Respondent Joseph DiCandio on: April 9, 1992.!
Respondent Joseph DiCandio's Submission Agreement signed on: April 7. 1992.
Amended Statement of Answer and Request to Dismiss filed by Respondent Joseph DiCandio
on: October 9, 1992

Statement of Answer of Respondent Thuniaa Rcmia filed ou; April 15, 1992.
Respondent Thomas Renna's Submission Agreement signed on: September 18J 1992.
Amended Statement of Answer filed by Respondent Thomas Rerun on: September 21. 1992.

Notice of Settlement received from Respondents Prudential Securities Incorporated. D.H. Blair
& Co.. Donna Mills and Anthony Bruno uu: January 8, 1993.

Statement of Answer and Request for Dismissal filed by Respondent Joseph Cotiway on: Aprii
28, 1992. ;

Statement of Answer filed by Respondent John F. Stcinmciz on: Aprii 21. 1992.
Respondent John F. Steinrnctz's Submission Agreement signed on: Aprii 23, 1992.

Statement of Answer and Motion to Dismiss filed by Respondent Gary S. Boccioion: December

16, 1992.

Motion to File Brief or Memorandum of Law filed by Respondent Michael J. Markowski on:
January 14, 1993. i

Motion to Reopen Record filed by Respondent John F. Steinmetz on: January<19, 1993.
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Claimant's Response to the Motion 10 File Brief or Memorandum of Law and! the Motion to
Reooen Evidence filed on: February 4, 1993. ;

HEARING INFORMATION

" " *~ - - rfe-

Pre-Hearing Conference: None Held.
Hearing r>at«< Sessions: January II, 1993 for Two (2) sessions:

January 12. 1993 for Two (2) sessions.

Hearing Location: Albuquerque. New Mexico.

CASE SUMMARY

Claimant Patricia M. Cosimano. as Trustee of the Elchison and Associates!Pension Trust
("Cosimano"). alleged that the Respondents violated their fiduciary responsibility]to preserve the
assets in the account by violating a Temporary Domestic and/or the Qualified Domestic
Relations Order filed in New Mexico which ordered transfer of the pension itrast to herlfl
addition, bhc alleged ilial ihc Re»|iundetits failed to liquidate the account as siie requested by
letter on September 19, 1993. ;

Respondents Prudential Securities Incorporated ("Prudential"), Donna Mills! ("Mills") and
Anthony Bruno ("Bruno") denied the material allegations of the Statement of Claim, alleging
that: ;

1. The court order* did not direct Prudential. Mills or Brano to do anytning and
they were not required to act upon such orders: !

i
2. Prudential. Miller and Bruno acted promptly upon Cosimano's request to
change the address on the Account and transfer to her the remaining securities in
the Account: i

3. Prudential's duties as the clearing firm for the account were strictlyj limited
to the post-execution tasks of processing, clearing and reporting those trades
placed in the account t>y the Broker, and D. H. Blair and Global had exclusive
control over the placement of orders and instructions with respect to the account:
and j

i
i

4. Pnidenlial did nor at any time have any fiduciary responsibility to Cofamano.
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In addition. Prudential, Mills and Bruno asserted as affirmative defenses that:

1. The Statement of Claim failed to state * claim against Respondents upon
which relief can be granted: ;

. — 2. Prudential complied with the controlling agreements of the parties, applicable
laws and regulations and industry practices and standards;

i
3. Any damages sustained by Cosimano were caused, in whole nr in pan, hy the.
intentional or negligent acts of persons, other than Prudential. Bruno or Mills
over whom the Prudential respondents had no control and for whom thejr had no
responsibility; and

4. rowmano's claims are barred by the principles of waiver and estoppel.
i

Prudential asserted cross-claims against Respondents D.H. Blair & Co.. Iric. and Global
America Inc. for contractual indemnity pursuant to the express terms uf the Clearing Agreement.
Furthermore, Prudential. Bruno and Mills brought cross-claims against all Respondents
designated by Cosimano for indemnity, or in the alternative, contribution, by Deration of law.

i
Respondent D. H. Blair & Co., Inc. ("D.H. Blair") moved for dismissal of the Claim, alleging
that D.H. Blair is not bound by the terms uf the Temporary Domestic Outer bccauw it uiily
applies to the parties to the divoite and an order issued by a New Mexico court cannot be
enforced in New York.

Respondent Paragon Capital Corporation ("Paragon") denied any basis for liability to Cosimaao,
alleging that; I

|
L Cosimano was never a customer of Paragon and never had possession,
custody or control over any securities belonging to Cosimano, her! former
husband, their company or its pension trust; ';i
2. Paragon never had any affiliation with D. H. Blair or Global Americk. never
acquired any interest in Global America, and only briefly employed two
individuals, Thomas Reona and Michael Markowski, who previously worked at
Global America;

3. "Hie employment of two former employees of Global America is no fasis for
dragging Paragon into this matter and it possesses no knowledge concerning the
allegations ot* the claim. j

i
Based upon the above allegations. Paragon moved for dismissal of the claim. In regard to
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Prudential, Bruno and Mills' cross-claim. Paragon denied all liability to the Crfcss-claimanis.

-Respondent Michael J. Markowski ("MaricowskT) denied any liability to Cosimano, alleging
that:

t
I . He had no knowledge, express or implied.. oj^Cosimano's dealings with agents
of Global America or D.H. Blair; j

2. As a corporate officer of Global America, h« could nnt he held
for the actions of agents in which he did not participate or have direct supervisory
functions; ;

3. The section of the Claim addressing Markowski's liability or potential (liability
occurred when he was under the employ of Paragon and Paragon was dismissed;

i -

4. Cosimano's ability 10 liquidate the retirement plan portfolio was questionable
under the New Mexico State Law and under the laws of division of community
property; and !

i
5. Cosimano failed to mitigate damages by not soliciting the State Couit which
retained jurisdiction of the property settlement to enter a court order directing
liquidation uf the puiifolio. j

Resoondeni Joseph DiCandio ("DiCandio") denied liability to Cosimano, alleging that he worked
for Respondent Global America only for a few months in 1989, more that one yjear prior to the
wrongful conduct complained of in her claim. In addition, he alleged that he acted property with
respect to Cosimano during his short tenure with Global. \

i
Respondent Joseph Conway ("Conway") denied the material allegations of thfe Statement of
Claim, alleging that: j

1. He was employed by Global America Inc. as Assistant Compliance Officer
from November 1989 until the company ceased operations due to| capital
deficiencies on January 18, 1991; •

2. He did not recall any conversation with Cosimano, nor does he recall
receiving any correspondence, but any such action should have been recorded in
the appropriate compliance file in the possession of Markowski;

j. AS for Cosimano's later correspondence, tie was not employed by Global at
that time ? did not receive the letter and had no knowledge of its existence.
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In addition. Conway asserted that the Statement of Claim did not assert a claim against him upon
•A'hich relief could be granted.

Respondent John F. Stcinmctz ("Steinmetz") denied the. material allegation of the Statement of
Claim, alleging that: --~ j

1. In 1985. when Steinmetz was an employee OT U.H. biair, aruce iicmsnn
— opened a pension account and personal account. Steimnea spoke to filchison

fi to fivft nmes a year, and the account was not traded:

2. In 1988, he received a call for Cosunuu. who he did not know. She
informed Steinmeu Hut, itie was die true owner of the account,whereupon
Steinmctt advised lici to send the suppomne documentation to D.H.;Blairs
Compliance; Legal Department and he couid not take any orders or instructions
over the phone;

3. Steinmetz conmcied Elchison. wlw acknowledged that Cosiiuaau
wife and should be ignored:

4. In May of 1989, Steinmetz left D.H. Blair and joined Global
Prudential, as clearing broker, informed the clients that the accounts would
inuuTcr uiiiex* the cliems obj«*wi within 30 days. The lilchison account were
transferred according to this procedure: ]

5. in Mid 1989. Steinmetz received a second call from Cosimano and once again.
tie asked her to send the paperwork lo the i«al dcpaitiueui. tic never heard from
her again: •

*
6. In January/February of 1990, the account was transferred to other brokers and
Stcinmctz never received the Qualified Domestic Relations Order. Sfcininctz
never received a sell order from Cosimano, he was no longer the broker of record
and on January 18 1991, Global America coaeed doing buaincw.

Respondent Thomas Renna ("Retina") denied any responsibility for the allegations made in the
Statement of Claim, alleging that:

1. He was employed *s a cleric/assistant at Cilobai America Incorporated t'mm
May, 1990 until the firm ceased operations in February of 1991:

2. As a ylcrk/assistant to Michael MarKowslu. Rama ucrformtxi menial jbbs. aid
not communicate direuiy with uusumicrs and had no knowledge of customer
accounts, their handling or processing; i
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3. He became licensed as a broker in January of 1991 and moved to Paragon
upon Global America's demise and attempted to assist her in gamins control of
her account after remminc her call to Paragon; _

i -
4. Renna never serviced the account, had no control over its management, and

„. . . —the account was never a Paragon account. _ ^ j
i

Respondent Gary S. Boccio ("Boccio") denied any liability and alleged that he never spoke to
rosimann ami had no knowledge of her account, but was only.added after another Respondent
made a reference to his involvement. In addition, Boccio asserted that the Statement of Claim
does not state a claim against him for which relief can be granted under any statute, regulation
or theory of law.

RELIEF REQUESTED

Claimant requested entry of an award against Respondents for 527,351.50 which she alleged
represented the value of the account when it should have been transferred to hen interest at the
rate of 18% per year from June, 1990 until the sum is paid; costs related to the arbitration; and
punitive damages in the sum of S50.000.00 for compensation for costs, aggravation and loss of
value in the account since January, 1988. ;

i

Respondents Prudential. Mills and Bmno requested that an award be rendered! dismissing the
Statement of Claim' in its entirety against these Respondents; that in the event tbk Prudential is
found liable. D.H. Blair and Global are found contractually bound to indemnifjl Prudential for
any liability; that in the event Prudential, Mills or Bruno arc found liable, thdt Blair. Global
and the other Respondents are jointly and severally bound by operation of law <p indemnify or
provide contribution to these Respondents; and for such other relief as is just and proper.

i
Respondent D.H. Blair & Co., Inc. requested dismissal of Claimant's Statement of Claim and
that the Panel award D. H. Blair ail costs, including attorneys' fees, for having to defend this
action. j

Respondent Paragon requested that the Claim be dismissed summarily as against Paragon.
* »

Respondent Markowski requested entry of a. summary judgment and/or dismissal of this cause
in his favor.

Respondent DiCandio requested that the Statement ot Claim de dismisses as to inirn.
j

Respondent Conway requested that the Statement of Claim, insofar as it purport* tn assert a
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claim against him. be dismissed with prejudice. :

Respondent Stemrnetz requested that the Claimant''* action, as it pertained to hiiri. be dismissed
with prejudice. ;

1 .Respondent Renna requested that the matter be dismissed. ;

Respondent Boccio requested that the Statement of Claim, as it refers to him, bcidismissed with
prejudice. I

OTFTFK ISSUES CONSIDERED & DECIDED

Respondent Global America Inc. did not file an Answer or an executed submissfon agreement.
Upon review of the file, it is determined that Global America Inc. was not properly served with
the Statement of Claim or Notice of the Hearing, and therefore. Respondent Global America Inc.
is hereby dismissed without prejudice. '

|
Respondents Conway and Boccio did not file properly executed submission agreements, but filed
a Statement of Answer and appeared telephomcaliy at hearing. In addition, Conway and Boccio
ate associated persons within the meaning of the NASD Code of Arbitration Procedure
("Code"), and arc required to submit to arbitration pursuant to Section 12 of the Code.

On September 23. 1992. Respondent Prudential Securities Incorporated withdrewiks cross-claim
against Respondent D.H. Blair & Co.. Inc. by stipulation executed by the parties representatives.

On November II, 1992. the panel resolved several outstanding Motions wluch had been
forwarded to them with opposing parties' Responses. Based upon review, the Pdnei determined
that: i

ii
1. Claimant's Motion to Amend to Join Gary Boccio was granted, (without
prejudice to Boccio's right to seek dismissal or other relief by an appropriate
motion filed on or before November 30, 1992; 1

2. Respondent Steinmetz's Motion to Dismiss was denied; : ,
i

3. Respondent Conway's Motion to Dismiss was denied; j
t

4. Respondent D.H. Blair's Motion to Dismiss was denied: .
j

5. Respondents Prudential, Bruno and Mills Request for Dismissal wasidenied;
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6. Respondent Paragon's Motion to Dismiss was granted:
i

7 Respondent DiCandio's Request for Leave to Amend was granted. Tfcepanei
deferred ruling on DiCandio's Request to Dismiss pending further response rrom
Cosirnano, and took the Motion under advisement. i

uTjanuary 8. 1993. Respondents ymdentiai Securities Incorporated, Donna Mills. Anthony
Bnmo and D.H. Blair & Co., Inc. acknowledged settlement of issues between t*e Claimant and
themselves. Therefore, no further action was taken regarding these panics.

On January .11. 1993. Respondents Prudential. Mills and Bruno withdrew their cross-claims
agaiusi ail other Respondents. I

i

At hearing on January 11. 1993, Claimant filed a Motion to Add an Additional ftity. TTiepanel
determined that this Motion would be denied. |

i
Rwyumiciu DiOuidio'a Motion lu Dismiss which the pauel wok uudci advisimeni is hereby

denied in its entirety. !i
On Febmaiy 4. 1993. Respondent Markowski's Motion to File a Brief or Memorandum of Law
and Respondent Steinmetz's Motion to Reopen the Record, as well as all Responses, were
forwarded to the Fanci for determination. Upon review, the Panel determine fliat the Motions
would be denied and that the Record, would be closed. j

Upon review of Respondent Markowski's Motion for Dismissal. Motion to i Strike Punitive
Damage Claim and Motion to Strike Redundant and Surplusage of Claim and ail responses
thereto, the panel determined that the Motions would be denied. j

t

The parties have agreed that the Award in this matter may be executed in counterpart copies or
that a handwritten, signed Award may be entered. In either case, the panics, have agreed to
receive conformed copies of the Award while the originals remain on file wuhithe NASD.

1
AWARD •

: i
i

After considering the pleading/the testimony and the evidence presented at the Bearing and post
hearing submissions, the undersigned arbitrators have decided in full and final resolution of the
issues submitted for determination as follows: i

!
1 Respondent Michael J. Markowski is liable for and shall pay to the Claimant
Patricia M. Cosimano, as Trustee of the Elchicon and Associates Pensioji Trust.,
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the sum of $350.00;

2. la addition. Respondent Michael J. Markcwski is liable for and shall pay to
Claimant Patricia M Cosimano. as Tnisrw. f tha F.iohison and Associates(Pension
Trust, the sum of SI50.00 as reimbursement of the non-refundable claim filing

f«: -^ i
1

3. The claims asserted against Respondents Joseph DiCandio. Joseph Gonway,
John Steimnetz, Thomas Renna and Gary Boccio are hereby dismissed with
prejudice and denied in their entirety; ;

i

4. The claim for punitive damages is hereby dismissed and denied iii ii^ entirely;
i

5. Pursuant to the Panel's nalin? of November 11, 1992. Respondent Paragon
Capital Corporation's Motion to Dismiss is hereby granted, and Respondent
Paragon Capital Corporation is dismissed with prejudice:

*i
6. The parties shall bear their own costs of arbitration, including attorneys' fees,
except for those specifically enumerated herein. ;

OTHER COSTS- -

Any and all telephone conference costs incurred by the NASD in connection with the hearing
held in Albuquerque, New Mexico on January i 1 and I2f 1993 shall be assessed against the
following individuals in the following percentages: :

i
Respondent Joseph Conway 40% |
Respondent Gary Boccio 40% j
Respondent Thomas Renna 1 0 *
Respondent Joseph DiCandio

KJKUM

Pursuant to Section 43(c) of the Code of Arbitration Procedure, the following f omm Fees are
assessed: Four (4) hearing sessions x $500.00 per hearing session = $2.000.00.

i
The National Association of Securities Dealers, Inc. shall retain the S 150.00 claiin filing fee and
refund the $500.00 hearing session deposit previously deposited by the Claimant. Patricia M.
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Cosunano as Trustee of the Elchzson and Associates Pension Trust. Respondent Michael J.
Markowski is liable for and shall pay to the NASD forum fees in the sum of S2.000.00.

Fees are payable to the National Association of Secunue.s Dealers, Inc.
i

Coneumng Arbitrators' Signatures _ ^ |

Name:

Clinton W. Mam. Esq.
Public Arbitrator
Chairperson

Douglas A. Barr. Esq.
Public Aitoitiatcr

Bernard E. Brummell
Industry Arbitrator

Date of Service on Parties: ^> / v ' / ^
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Conmano, as Trustee of the Elchison and AUOCIBICS; r^saioa Trost Re^oncunt Michael J,
i u ikbie far and shall pay to the NASD fonxm fees in the sum of Sfc.OOO.OO.

Daain,an payable to tha Nidoiui Astoeiattoa of S

Coocurring Aititraiora' Signatures

Kamet Dote:

Clinion V. Mans, Esq.
Public
Chairpersoo

Benwrfl E. Bnimmeli
Industry Aitttrator

Date 01 Servi» on Putiwr
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Cosimano. as Trustee of the Ekhison and Associates Pension Trust. I^spondentMidiaci J.
Markowski is liable for and shall pay to the NASD forum tecs in the sum of 52,000.00.

Fees are payable to the National Association of Securities Dealers. Inc.

Concurring Arbitrators- Signatures

-Name: -•*• Date:

Clinton W. Marrs. Esq.
Public Arbitrator
Chairperson

Douglas A. Hair. Esq.
Public Arbitrator

Bernard B. Brummeii
Industry Arbitrator

Date of Service on Parties: x ~/7* fs


