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HATIOMAL ASSOCTIATION OF SECURITIES DEALERS

In the Matter of ths Arbitration Batwsan

Nama of C1 untsar-Respondent

Wanda E. Jarrell

91-04058%

Name of Reagondgntg‘ﬁgm;gr-Clai,gg;g

Shearson Lehman Eutton. Inc.., now known
as Shsaxson Lehman Brothers, Inc.:
Harceld Finstad

For Claimant/Counter-Respondent: Wanda E. Jarrell was repressnted by William

Vincent Walker, Esq. of Bonham, Carrington & Fox, P.C., located in Housten,
Taxas.

For Respondanta/Cocunter-Claimants: sShearsoc Lehman Hutton, Inc., now known as.
Shearson Lehman Brothers, Inc., and Harold Finstad were reprssentad by Raonald

J. Rastrepo, Esg. of Doyle, Read, Restrspo, Haxrvin & Rcbbins, located 1nc
Houston, Texas.

CAPR INFORMATION

Statement of Claim filad: December 23, 1391.

Claimant/Counter-Respondent’a Submigsion Agreement signed cn: December 13,
1991.

Joint Statement of Answer and Counterclaim £iled by Respondents/Counter-
Claimants Shearson Lehman Hutton, Inc.. now knewn as Shearson Lehman Brotharxs,
Inc., and Harold M, Finstad on: March 13, 1991,

Respondent/Countar-Clainant Harold M. Finstad’s Submission Agreemeant signed on:
August 26, 13%2.

. Respondent/Counter-Claimant Shearson Lebhman Hutton, Inc., now known as Shearscu
Lebman Brathers, Inc., did not £ils a properly axecutad submissicn agresemsnt.
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but wag represented at tha hearing and as a member firm of the NASD iz required

to submit to arbitration pursuant to Section 12 of the NASD Cods of Arbitratiom
Procedurs.

Pra-Hearing Conference: None Hald.

Hearing Dates/Sessions: Auguat 26, 1992 for Three (3) sessicns;
August 27, 1992 for Ones (1) sassion;
August 29, 1991 for Two (2) sessions.

Hearing Location: Houston, Texas. T

Claimant/Counter-Respondent Wanda E. Jarrell ("Jarrall"} alleged that
Respondent/Counter-Claimant Harold Pinstad (*Finstad®), while employed by or-
acting as an agent for Respondent/Counter-Claimant Shearson Lehman Hutton, Ina.,
now known as Shearscn Lehman Brothers, Inc. (*Shearscon®), engaged in conduct in
Jarrell's common stock ascount which constituted fraus, unauthorized trading,
failure to invest in suitable sacurities, nagligence and brsach of fiducliary
duty. Jaxrall spacifically allaged that:

1. Io August of 1982, Jarrell opened an account with E.F. Hutton
(now Shearson) through Finstad with the proceeds of life insurance on
hexr husband which had been maintained in a Cartificate of Deposit for
a period of two years. Finstad knew that Jarrell was an

ungophigticated investor who was inexperisnced in finance, securites
market and trading;

2. Jarrall informed Finstad that the funda, approximately
$107,000.00, represented har entire sstate, other than her home. In
addition, Jarrall informed Finstad she was unemployed and raiied on
her social security, her Kusbsnd’s modest pension and tha incoma of

thease funds deposited with Shesrscn to support Jarrell and hear
mentally handicapped son;

3. Finstad informed Jarrell that he wouid invest in securities that
would gensrate $700 to $1,000 per month, that she cpen an account
that would permit her to write checks, that the incoma would
deposited into the account., tha inveatments would ba in safe, income
genarating securities and tha her principal would be safe;

4. Duxing the naxt fow years, Jarrell would regularly draw chacks on
the account in amounts from %700 to 51,000 per month, or, 1f an
extraordinary amount of money was needed, would contact Finstad to
ask if it was appropzriata. FPinstad told bar to writs the checks with
no problam, but never informed Jarrsll that the withdrawals wers
causing a reduction in ths principal in the acecount:




. 5. Whils Jarrall received monthly statements., she did not undsrstand
her principal was being sroded and Finstad never toock tha times to
axplain the status of the.account, sven though Finstad was awars that
Jarvell had no knowledge of securities and no axperience at raviewing
customer accounts;

§. In mid-1987, without notice and advise to Jarrell, Finstad aseld
the utility stocks which were the principal securities in tha account
and purchased gecurities in Perpian Partners, Ltd., a highly
speculative limited paxtnsrship subjsct to ths highly volatils =il
and gas production and pricing. In addition, in January of 1988,
Finstad purchased ®*4{unk bondg® for Jarrell’s account;

7. After Jarrsll insisted on a pornéﬁn?mting in January of 1889,
Finstad sent a letter which advigad of the income in the coming year,
but did not advise Jarrsll of tha type of unsuitable sscurites placed
in her account without her knowledge. After discovery aof tha
unsuitable securitias in September of 1389, Jarrsll damanded that ths
account bs returned to the condition Finstad reprssentsd it would ba
maintained and-‘Shearson refusaed.

Jarreaell assarted claims for violatiom of the federal and state securitiss laws,
Texas commecn law relating to fraud, negligsnce, conversion, brsach of fiduciary
duty, trespass and violation of the rules of the NASD,

Respondents Shearsor and Finstad denied ths material allegations of the.
. Statemant of Claim, alleging that:

1. Finstad was smployed by Rotan-Mosle in August of 1382, did not

bagin working for Shearson until mid-1987 and Jarrell did not open
her account with Shesarson until June of 1967;

2., Pinstad was not rasponsible for explaining to a cuastomer that. as
is already set forth in account statements, rsgular withdrawals of
money may sffect tha balance in tha account;

3. Tha purchase of the Permian Partners, Ltd. investmant was mada
with funds cbtained from a sale cf stock demandad by Jarrall, wvas-
contrary to the advice of PFinatad, and only after a thorough
discussion betwesn Jarrell and Pinstad. The investmant was hald in
the agocunt from Mid-1987 until Novembsr, 1990, during which tinme
Jarrell zeceived approximately 40 monthly statements and the
confirmation of tha transaction. In addition, Pinstad advised
Jarrell to ssll the interest at a time when shea could have taken a

limited loss, but Jarrsll rejected tha advice and retained tha
interest; .

4. The securities labelled "junk bonds® by Jarrsall were actually the
prafarrsd stock in two sntities, ANAC Holding Corp. and SPI Holding,
wara mada with Jarrell’s approval aftar thorough discussicn, and wers
neither inappropriate or unsuitable when recommsnded in January of

. 19388; and

5. Jaxzall is attempting to recover for losses sustained in her
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account dus to lagitimats market fluctunations or intervening eventa,
for which Respondents cannot be held respeoasibla.

Sheargon and Pinatad asaartad as affizzative dafenses that:

1. Jarrell, through her acticns and deeds, has waivad her right to .
maintain this action or is estopped to assert her claims
2. The claims are barred by the applicable statuts of limitaticns,

by the doctrins of laches and becsuse Jarrelil assumad ths risk of
market fluctuations;

3. The damages claimed have no causal relationship with any agt
. comnittad by or legally attributahla tg the Respendents;

4. Ths injuries alleged ware caused, in whols or in part, by
Jarrell’s failuze to mitigats damages;

5. Raspondents never had or exarcigsed discreticnary authority over

Jarrell’s account and no fiduciary duty existed between them and
Jarrsll;

6. Jarrell had actusl or comstructive knowledge of all occurrences
in her account acd isz barred from racovery)

7. Jarxell ratified all trades 1ln the account and recovery 1ls
barred; and

8. The claimg assarted by Jarzrell with ragard to the investmant in
Permian Partners ars the subject of pending class-acticn litigation

which Jarrall has failad to opt out as a mamber of tha class and is
barred from racaovsry.

In saddition, Respondents Shaarson and Pinstad asserted & Counterclaim, allaging
that Jarzrsll’'s claim for conversion was falgs and lihalous and that they ara
entitled to damages rsascnably anticipated to ba suffersd by tham bacause- of-
thess frivolous claims, including loss of rsputation to Finstad.

Claimant/Counter-Raspandant Jarrell requested that tha arbitratozs enter an
award against Respondants/Counter-Clajmants in the sum of $223,851.00, of which
$86,326.00 is dua to the joint and several liability of Shearson; for
unspecified axemplary and punitive damages) for costs and attorneys’ fases, 12

any, af raquired by Ssction 33 of the Texas Securities Act; and for such otharx
relief as Jarrell showed herself Adue.

Respondent/Counter-Claimants Shearson and Finstad raquested that the claims of
Jarrall he dismiased in thsir sntizrsty and that Respondent/Counter-Claimants bs
awarded their damages not exceed $10,000.00 and attorneys’ faas and costs.




Shearson failed to file an properly exscuted submigsion agresement, but tha
arbitrators have determined that Shearson is required to submit to arbitration
pursuant to Section 12 of the MASD Coda of Arbitration Procedure.

The parties have agreed that the Award in this matter may be sxzecuted in
counterpart coples or that a handwritten, signed Award nay be entersd. In:
either case, the parties have agreed to receive conformad copies of the Award
whila the originals remain on £ile with ths MASD.
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After considaring the plaadings, ths testimony and tha avidence presented at the
hearing and the post hearing submissions, the undersigmed arbitrators have

- dacided in full and final resoluticn of the issues submitted for dsteraination

as follows:

1. Respondent/Countar-Claimant Shearscn Lahman Hutton, Inc., now
known as Shearson Lehman Brothers, Inc.., is liable for and shall pay

to Claimsnt/Counter-Respondent Wanda E. Jarrsll the suma of
$33,000.00;

2, In addition, Respondsnts/Counter-Claimants Shearson Lelman
Hutton, Iac., now known as Shearscn Lahman Brothers, Inc.. and Harold
Finstad ars jointly and severally liabls for and shall pay to
Claimant/Countsr-Respondent Wanda E. Jarrall the sum of $22,000.00;

3, Claimant/Counter-Raspondent Wanda E. Jarrsll‘s claim for punitive
and exeaplary damages is hersby diszissed and denied in its entixety)

4. Ths counterclaim f£iled by Raspondents/Counter-Claimants Shearson
Lahman Hutton, Ind., now known as Shaarson Lehman Brothers, Inc.. and
Haxold Finstad against Claimant/Countexr-Respondent Wanda E. Jarrell
is horob" dizaissed and denied in its entirety; and

5. The parties shall bear their own costs of arbitration, including
attorneys’ fees, except for those specifically enumarated harein.

Pursuant to Sac¢tion 43 (c) of the Code of Arbitration Procedura, ths following

Forum Fees are assesssd: 5ix (§) hearing sessions x $750.00 per session =
£4,500.00.

The Naticnal Association of Securitias Dealers, Inc. ("MASD®) shall rstain tha
$200.00 claim £iling fes and the $1,050.00 hearing session deposit praviously
deposited by ths Clainant-Counter-Respondent Wanda E. Jarzsll. Claimant-
Countar-Respondant Wanda E. Jarrell is liable for and shall pay to ths NASD




additional forum fees in the sum of 51,200.00. Respondsats/Counter-Claimants
. Shearson Lahman Hutton, Inc., now known ag Shearson Labman Brothars, Inc., and
Harold Finstad are jointly and severally liabla for and shall pay to tha NASD
a claim £iling fee in the sum of $500.00 and forum fses in tha sum of $2,250.00.

Feas ars payable to the National Associaticn of Securities Dealars, Ina.

CUNCINETRG ARBITREATORS’ SIGHAYURES

Dataed:
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B ~Gol E December 28, 1993 _
Mark A. Banks-Golub, Esq.
Public Arbitrator
Chairpexrson

Kathryn Ann McCoach r 28, 1
Kathryn Ann MecCoach
Public Arbitrator

Chri E Japuary 18, 1993
Christine E. Monical, Eaq.
. Industry Arbitrator

Data of Servica on the Partias: /‘/g" 75




