N.A.S.D. MWARD

NATTCNAL ASSOCIATION OF SECURITIES DEALFRS

In the Matter ¢f tha Arbitration Between

Nama of C!Ja.imt!s!

Carlten R. Plickens and Miriem
*Pidcazs

91-04149

Nama of t(a_

Marrill Iymch, Plerce, Famner & Smith, Inec.

For Claimants: Carlton R. Plickens and Miriam Pickens were represented lw
Victor J. Gonzalez, BEsqg., located in Mataire, Louisiana.

For Respondent: Merrill Iynch, Plercve, Famer & Smith, Inc. was represanted
by Todd A. Zuckerbrod, Esq. of Merrill Lynch, Pierce, Femmer & Smith, Imc.,
New York, New York.

CASE THFOSMATTON
-~ "]

Statement of Claim filed: Decexber 31, 1991.
Claimants' Submission Agreement signed cn: Decewber 20, 1991.

Statement of Answer flled on: March 3, 1992. ’
Raspondent's Svbmission Agreement signed on: Maxch 2, 1992 by George A.
Schieren, Filrst Vice President, Assistant General Coumsel of Merrill Lynch,
Plerca, Femner & Smith, Inc,

BEARTYG TIRECERNTTON
= ... " "}

Pre-Hearing Conference: May 19, 1992 for one (1) saasion.
Telephonically before Arbitrator
Denie] E, Bivins.

Hearing Date/Seasions: June 4, 1992 for two (2) sessims.




Hearing Location: New Crleans, Louisiana.

CASE SIMGRY
|

Claimants Carlton R. Pickens and Mirlam Pickens ("Pickens®) alleged that
Merrill Lynch, Pierce, Femer & Smith, Inc. ("Merrill Lynch") impxcperly
handled tha Pickens' iovestment in shares of stock in Norex PIC by
errcnecusly recording a 10% stock dividend instead of a reverse split and
then engaged in wmauthorized transacticns in ordar to overcana the error in

. the accout, In support thereof, the Pickens made the following allegations:

1. QOn June 13, 1988, tha Pickens purchased 13,334 shares of Norex

... btock at $0.285 per share for a net total of $4,182.56, the stock

was purchased through a foreign exchinge and the monthly statenments
would indicate the price wes “unavailable;

2. On May 15, 1990, Merrill Iynch recordad a 10% stock dividend
for 1,333 shares of Norex to the Pickens' acocount, increasging the
~ total shares to 14,667;

3. In September, 1990, Mr. Pickens requested and received a quoted
market price on the Norex shares of $2.53 per share. On September
18-19, 1990, the Pickens sold all 14,677 Norex shares, receiving
$35,025.48 which was reinvested into tha Merrill Lynch Short Term
Glchal Growth Fund;

4. In early December 1990, Pickens was notified that Merrill Lynch
had made two errcra in his account, stating that there had been no
dividend deciared in May, 1990, and, in fact, a reversa split of 1
foar 10 had actually occurred in May; amnd

5. From Decamber 5, 1990 until May 31, 1991, Mexrill Lynch made
mmnarcus wmauthorized transactions in the Pickens' account to
overcome thelr errors, inciuding reversing the purchase of the
Merrd]1]l ILynch Short Term Glcbal Growth Fund and reversing all
dividends, interest and capital gains which bhad accrued to the
account.

‘Respandent Merrill Iynch denied all allegatioms of improper, wrongful or

acticnable conduct, alleging that the Pickens received an errcneous windfall
of appreximately $31,721.00 in connection with the sale of the Norex FIC
shares, were unjustly enriched by tha transacticm, and were not legally or
morally emtitled to bemefit from the error which Merrill Isynch corrected by
selling shares of tha Pickens' Mexrrill Lynch Shoot Term Glcbal Growth Fumd.

In addition, Merrill Iynch asserted tha following affirmative defensest

1. The Statement of Claim fails to stata a claim for which relief
can be granted;

2. The Pickens estopped from asserting their claims due to thair
own acts and conduct:;




@,

3. Tha Pickens, acting with full imowledge of the facts, ratified,
approved, accepted, acquiesced in and comfirmed in all reapects the
acta camplained of in the Statement of Claim; and

4. The Pickens failed to mitigate their alleged damages, if any,

EELIEF FEXESTD

Claimemts Carltom R. Pickens and Miriam Pickens requested entry of an ssmrd
which would order Merrill Lynch to credit to tha Pickens' acooumt the 2,605
shares of tha Merrill Iynch Short Term Global Growth Fund.

"Respondent Merrill Iynch requested that the Arbitration Penel demy the

Clairants' Statement of Claim in its entirety and assess the costs of these
proceedings against them.

OTHER TSSOUES OORSIDERED & DECTDED

The parties have agreed that the eard in this matter may be
coumterpart coplas or that a handeritten, signed Xward may be entered.
either case, the parties have agreed to receive conformed copies of the mard
vwhile the originals remin cn file with tha NASD.

1. Tha Statement of Claim is hereby diamissed and denied in its
entirety;

2. The arbitrators specifically find that: "Respondent produced
evidence to the effect that Claimant received the benafit of a

decline in price of the Norex stock between the date of sale of the
erroneocusly credited stock and the date the short position was
covered, in the amoaumt of approximately $4,000.00. Claiment also
received dividend credits on re-invested amoumts in the amount of

apprexcimately $700.00;%
3, Tha Parties shall bear their own costs of arbitration,
inciuding attorneys’ fees, except for those specifically emumerated
heredin.

FORIM VERS

L]

Pursuant to Secticn 43(c) of tha Coda cof Arbitration Procedure, tha following
total Forum Fees are aspesged:



.’ One (1) pre-hearing conference sessicn X £300.00 = £300.00
' Two (2) hearing sassions X $400.00 = $800.00

Total forum fees = §1,100.00

The Haticnal Associaticom of Securities Dealers, Inc. shall retain the claim
filing fee of $120.00 and the hearing seesion deposit of $400.00 previcusly
depcsited by the Claimants, Carlton R. Pickens and Mirism Pickens.
Respondent Merrill Iynch, Pilerce, Femmer & Smith, Inc. 18 liable for and
ghall pay to the NASD foxrum fees in the sum of £700.00

Feesg are payable to the Natiomal Association of Securities Dealers, Inc.
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Dated:

July 18, 1992

Public Avbitra
Chairperasom

q Edvard J. %‘ IIL, %. July 17, 1992

Robert R. Wolf 6, 199
fichert XK. WOLE o
Industry Arbitrator

Date of Service on Parties: (h(é;{gdt '{2, [992




