
N.A.S.D. AWARD

NATIONAL ASSOdXTICN OF Htf?JH.VV-ii*t DBaUSRS

In the Matter of the Arbitration Betnieen

Raymond Smith.
Isabella M.

vs. 92-00198

Sutro & Qp, T
Kirk G. Aguer

For Claimants; Jbaeph L. Stogner, Esq./ O'Brien, Whttera, Dsvi* & Piaata,

For Reajxaodeflt Sutro 6 Co. Inooaporatadj J«ffray J. Cole, Eaq., Jadcaon,
Tufts, Cole & Blade, San Francisco, Oi11f<im1a

For Respondent Klxk G. Agueri Bruce Bryaon, Eaq., San Rafael,

Statanant of Haim filed: January 17, 1992

siooed oat Januaxy 9, 1992

Statesa&t of &UMKT filed by Unapcnflant Sutro & Co. Incorporated ("Sutxo"):
March 23, 1992

Keapondcnt Sutro's Sidrdaaion Agreenant signed cat March 24, 1992

Statement of Answer filed by Respondent Kirk G. Aguer cat March 23, 1992

fteepondent Kirk G. Aguer'a n^^H^j^^ Agreement signed ons October 6, 1992

Prebearing Confereooe<a) Date(a) Saeaioosi Hone
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Hearing Dates/Sessions: October 7, 1992 (two sessions)
October 9, 1992 (two sessions)
October 12, 1992 (one session)
October 16, 1992 (two sessions)
November 6, 1992 (two sesBloos)
November 9, 1992 (two unmrinrm)
Nbvenber 10, 1992 (two Bfl«rlan«)
November 16, 1992 (two sessions)
November 17, 1992 (three sessions)

RnHBCiSCO,

dainants alleged violation of Section 10 (b) of the Securities
Act of 1S34 and Rule lQb-5, breach, of contract to provide professional
services, breach of fiduciary duty, intentional misrepresentation, negligent
Tnjsrqrcesantation and violation of the <>i4ftinnrrt« corporate Security Ian of
1968 with respect to WB Mortgage Investment Fund and JEM Mortgage Securities
L.P. Preferred Units investments.

Respondent Sutro alleged that it did not commit any acts, make say
misrepresentations or do anything that would subject it to any liability to
Claimants for the losses allegedly suffered as a result of their investments
in t"Tu?'ir Sutro account.

Respondent Xlxfc 6. Aguer alleged that he did not coondt any acts, sake
any misrepresentations or do anything that would subject him to any liability
to dainsnts for the losses allegedly suffered as a result of their
investments in fr*̂ 1* Sutro account.

requested:

2.

1. Compensatory damages in the su& of at least $77,000.00 with
interest thereon, plus additional damages, including lost profits, acnordiag
to proof;

Punitive *̂  """'jus in JCT1 amount sufficient to punish Respondents
conduct)

3. ftla'fiii«Ti+-p« rw^ifffrp of artvl ̂ ^y^oqf •^TMl«1^1<^^Tvy I HHH llBlllle

attoxney's fees incurred in *"̂ a ad?itration; and
4. Such other and further relief as the Arbitration Panel deems

just and proper.

Respondent Sutro requested that dainants recover nothing on their
and that it be reimbursed for costs incurred in this proceeding.

Respondent Kirk 6. Aguer requested that dainants recovei nothing on
n«1m and that he be reimbursed for costs iron-red in this ptocaerting.
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At the hMyi-tpg, Claimants waived all claims, outlined in the Cairn
Sumnary portion of the Award, with, the exception of the ̂ flV for breach of
fiduciary duty.

Respondents did cot present evidence or arguments with respect to
Statute of Limitations or Statute of Fraud theories.

At the hearing, Respondents agreed that if K3-rtr 0. Agner is found liable
to Claimants for any damages, Sutro is also liable.

Ibe parties have agreed that the Award in thin natter nay be ""f̂ rtyd
in counterpart copies or that a handwritten, signed Award may be entered.
m either case, the parties have agreed to receive oaifi'mnrt copies of the
Award while the originals remain on file with the national Association of
Securities Dealers, me. (NASD).

After considering the pleadings/ the testimony and the evidence
presented at *"̂ |*> hearing, the "rv^a"*'tigTvŷ  arbitrators have decided in full
and final resolution of the issues submitted for determination as follows

1. Respondents Sutro and Kirk 6. Aguer are jointly and severally liable
for and shall pay to Claimants the sum of $79,880.00, inclusive of interest.

2. ClalfflBnts' request for punitive damages is denied.

3. claimants' request for attorney's fees is denied.

4. Ifce parties shall each bear frhelr respective costs inc
attorney's fees.

None.

Pursuant to &ictif*i 43c of the <T"^> of ATfrtfcct^fr^ Procedure, the
following fortm fees are assessed* The NASD shall refund the $500.00 hearing
session deposit previously deposited by the malimnts. Forum fees assessed
against:

Respondents Sutro and Kirk G. Aguer, jointly and severally, in the
amount of $9,000.00, caln.ilatert as follows« Eighteen hearing seesionH tines
$500.00/session.
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«. p^ao. to out »tl«l taaoclati. of Secttitle.

Public Arbitrator
Public Arbitrator
Indiiatry Azbitxator

Frzmk'Weaver "* v .

Pate of Decision:

Date Served: 12/10/92
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