N.A.S5.D. AWARD
NATIONAL ASSQCIATION OF SECURITIES DEALERS
In the Matter of the Arbitration Between
Name of Claimant
Jolm Kambeitz

92-00284

Rame of Respondenmt
Dougherty, Dawkins, Strand & Yost, Incorporated

For Claimant: Bruce Pearson, ©of Fargo, North Dakotra.

For Respondent: Frank Taylor, Bsqg. of Popham & Haik,
Mimmespolis, Mimmesota. :

QAR JEposMaTYON

Statemant of Claim filed: December 30, 1991. Claimant'sg
Sulmission Agreement signed on: Janvary 16, 1992.

Stacement .of Answer filed by Respomdent on: February 21, 1992.
Regpondent's Submission Agreemant signed on: Pebruary 20, 1992.

Respondent's Moticn cto Dismiss apd Supplemental Memorandum in
Support of jits Moticn to Dismise filed on: September 16, 1992.
Claimant’s Respcnse to the Motion To Dismisa £iled on: October
14, 1992. Respondent's Statement with respect to Statutes of
Limitationg igsues f£iled on: November 17, 1992.

HEARING THPORMATION

-Telephonic pre-hearing comference: November 10, 1392 for one (1)
session with the arbitrator, Claimant's representarive, and

Regpandent's attorney.
Heaxring Dates/Sessions: nome

Eearing Location: scheduled for Minneapolis, Minnesota.
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CASE SUMMART

Claimant, John Kambeitz, (*Claimant®) alleqed
misrepresentation and negligence on the paxt of Respondent,
Daugherty, Dawicins, Strand & Yost, Incorporated (*Respondent®)}.
According to Claimant, Respondent solicited Claimant to purchase
Tax Free MITWA bonds ("bands®). Respondent was the underwritexr
of these bonds, and Pirst Trustc Company of North Dakota ("Firsc
Trust®) was tha trustee. Claimant's allegations avrise cut of a
project invelvirg a building located in Fargo, Norch Dakota,
known as the Black Building. The bonds were secured by a first
mortgage and security interest in this project and assigoment and
laases and remta from the projsct and a resexve fund. Claimant
alleged that Respcudant, as the underwriter of this project, was
paid a fee of $5137,500 plus an additional $25,000 which was not
disclosed in the prospectus. aAlgo, Claimant maintsined that the

t failed to disclose in the "Use of Proceeds® that Mr.
Jordanl; ("Jordahi®), the developer, was taking a developer's fee
of $164,000. Claimant stated that the project’s gemeral partmer,
Rlack Building Asscociates, which was comprised of Richard B.
Jordahl and Valley Heritage Development Company, defanlted om the
bond cbligatioms. Claimant insisted that becanse no sinking fund
wag established to pay off the bonds, tha bondholder's only
remady was to take title to the building. Claimant alleged that
when Pirst Trust contactad an asbestos and laboratory services
firm, thair survey disclosed that the total cost of removal of

. all idemtifiable hazardous matarials would be an egtimeted
$4,324,130.00.

Additionally, Claimant asperted that no 3ue diligence was
parformed om the actual price of the property and Jordahl was
aware of the asbestos and other envirommental hazards throughout
the building. Lastly, Claimant alleged that the due diligence
performed by Respondent was "sketchy at best.®

In jits Response to the Statement of Claim, Respandent denied
that it is obligated or liable in any way to Claimant and alleged
that it was in full.compliance with applicable law, rules, and
regqulations. Regpondent algo denied that it vioclated any rules,
regulation, law, or statute. Specifically, Respondents alleged
that Claimant's claims were not stated with the particularity
raquired by the rules of the Natiomal Association of Securities
Dealexrs, Inc. Also, Respordent maintained that if Claimant
alleged that Respondent violated the Securitiss RExchange Act of
1934 and the Securities Act of 1933, these claims are barred by
the applicable statutes of limitations.
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Respondent, in its Motion To Dismiss, alleqed that pursuant
to Section 16 and Section 32 of the Code of Axbivration
Procedure, the Statememnr of Claim should be dismissed.
Respondent alleged that Claimant had failed to state his claim
with particularity, and had not addressed statute of limitarions
problems which rendered mest o©of CQlaimant's claims moot.
Raspondent further alleged that Claimant had failed to provide
information regarding (1) any statements by Respondent that could
posnibly be false or misleading, or (2) why he believed any such
statement comstituted fraud. Respondent also alleged that 1if
Claimant bhad alleged Fedaral securities law, Minmesota securities
law, North Dakota Securities law, or breach of caotract, his
claims were barred by applicahle statute of limitarions.

In Respondent's Supplemental Memorandum in Support of its
Motion To Dismiss, Respondent also allegad that Clajmant, in
addition to failing to state a campetent claim, the claimant and -
his representative repeatedly refused to comply with
Respondent's dJdiscovery requasts, thus cauaing Respondent
unreasonable delay and nardship in preparing its datme. :

mitsnnnut;othemticn'ronimge. m.ajmntrequected
that the panel deany the Motion To Dismisa. Claimant alleged that
the claim stated with clarity that the allegaticns againsc
Respondents wars fraud, misrepresentation, and cmiseion of fact.
Claimant fuorther alleged that Respondent had misrepresented the
in their offering and appraisal, that Respcndent did not
disclose to investors that the developer, prior to his offering,
had seven real estate partnerships in default, and that
Raspondents mnisrepresented the actual purchase price of the
bullding, and that Respondants falled to digclose that tha
bunilding was full of asbestos, in its prospectus. Claimant
furrher alleged that he filed the claim in a timely mammer within

one year of discovery of the violation pursuant toc N. D. Cantury
Code 10-04-17.

EELIRY FROUESTRR

Claimant requested an award of his principal investment of
$10,000 plus interest and costs, including attorney's fees.

Respondent roguested that Claimant stace hig claims with

more particularity, that the hesaring be held in Minneapolis and
moved for the dismissal of the Statement of Claim.
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OIHER ISSUES OCONSTDERED & DECTDED

Respondent, Dougherty, Dawkins, Strand & Yost, Inc. filed a
Motion To Dismise the claim and Clalmant, Jobhn Xambelicz, filed an
Answer to the motion. After reviewing the Statement of Claim,
the Answer to the claim, the Motion To Dismiss, the Answer to the
Motion ‘To Dismiss, and hearing oral argument om the mortion
through ' a telephomic pre-hsaring conference, the preeiding
arbitrator decided that the claim shanld ba dismisaad mursvant
ro Sactiomn 16 of the Code of Arbitrarion Procedure which states,

*ar any time during the course of an arbitzration, tha
arbitraters may either uponm their own initriative or at
the request of a party dJdigmigg the proceeading and

refer the parties to the zremedies provided by
applicable law.* '

. After considering tha pleadings, the testimony and the
motiong -at the pre-hearing conference, the undarsigned arbitrator
has decided in full and final resclution of tha issues submitted
for determimation as follows: ;

1. The Statement of Claim is dismissed pursuant to Section

16 of the Code of. Arbitratiom Procedura (Sea Othexr
‘Tssues abova);

2-7 Other than forum fees which are set forth below, each

of the parties shall bear their own costs and aexpenses
incurred, including attorney's fees.

Pursuant to Section 43c of tha Code of Arbitration
Procedura, the following Forum Fees are asgessed:

1 pra-hearing conference session X $200 = $200 mirus hearing
sasslon depogit of $500. :
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The NASD shall ratain the non-refundable filing fee in the
amount of $75 and $200 of the hearing session deposit to cover
the coat of the pre-hearing conference sessgion. The NASD shall
rafund to the Claimant, the amount of $235 for overpayment of the
hearing session deposit.

By'mem:bitrationm:

Med: /2/2(///,?2




