
N.A.S.D. SHKSD

NKTIOSM. ASSOCIATION OF SBCOSITXnS DEMURS

In the Matter of'"the Arbitration Between

John Xanbeitz
92-00284

Dougherty/ DawJcins, Strand & Yost, Incorporated

For Qaiggint: Brace Pearson, of Fargo, North Dakota.

For Respondent: Frank Taylor, Ssq. of Popnzm & Balk,
MLnne«pol±3, Minnesota.

Statement of n.a<in filed* December 30/ 1991. Claimant's
SubniBBlon Agreement signed oni January 16, 1992.

Statawat .of Anerwer filed by Respondent on; February 21, 1992.
Heepondent's Submission Agreement signed on: February 20, 1992.

Respondent's MOticm to Dismiss and Supplemental Memorandum in
Support of its Motion to Dismiss filed out September 16. 1992,
Claimant's Kesponse to the tfetion To Dismiss filed on: October
14, 1992. Respondent's Statement with respect to Statutes of
Limitations issues filed Ott: November 17, 1992.

.Telephonic pre-h.eaxing conferencet November 10, 1992 for oae (i)
session with the arbitrator, Claimant's representative, and
Respondent's attorney.

Hearing Dates/Sessions: none

TToaT-TTig Location: scheduled for Minneapolis, Minnesota.
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Claimant, John Xambeitz, ('Claimant') alleged
misrepresentation and negligence cm the part of Respondent,
Bemghsrty, DawteLns, Strand & Yost, Incorporated ("Respondent").
According to Claimant, Respondent solicited Claimant to purchase
Tax Free, MHJA bonds ("bonds1). Respondent was the underwriter
of these bands, and First Trust Company of North Dakota ("First
Trust") waa the trustee. Claimant's allegations arise out of a
project involving a building located in Pargo, North Dakota,
known as the Black Building. The bonds were secured by a first
mortgage and security Interest: in rhifl project and assignment and
leases °™* rents from the project and m. reserve fund. claimant
alleged that Respondent, as the underwriter of this project, -was
paid a fee of $137,500 plus an additional $25,000 which was not
disclosed in tha prospectus. Also, Claimant m»-i-m-*inafi chat the
Respondent failed to disclose in. the •TTse of Proceeds* that Mr.
Jordan!; ("Jordahl"), the developer, was taking a developer's fee
of $164,000. Claimant stated that the project's general partner,
Blade Building .Associates, which was comprised of Richard B.
jordahl and Yallay Heritage Development Company, defaulted on the
bond obligations. Claimant insisted that because no sinking fund
was established to pay off the bonds, rTif Tinmftioi ̂T ' f» only
remedy was to take title to the building. rn?Hmfn^ alleged that
when First Trust contacted an asbestos and laboratory services
firm, their survey disclosed that the total cost of removal of
all identifiable hazardous materials would be an estimated
$4,324,130.00.

Additionally, Clainnnt asserted that no oae diligence was
performed on the actual price of the property *** Jordahl was
aware of the asbestos and other environmental hazards throughout
the building. Lastly, Claimant alleged that the due diligence
performed by Respondent was "sketchy at best."

Tn. its Response to the Statement of fisHm^ Respondent denied
that it is obligated or liable in any way to Claimant «*«* alleged
that it waa in full . compliance with applicable law, rules, and
regulations. Respondent also A*̂ j*ft that it violated any rules,
regulation, law, or statute, specifically. Respondents alleged
that Claimant 'a claims were not: stated with, the particularity
required by the rules of the National Association of Securities
Dealers r Inc. Also, Respondent m=»'*Ti»*Hr>â  thai: if Claimant
alleged that Respondent violated the Securities Exchange Act of
1S34 and the Securities act of 1933, these claiais are barred by
the applicable statutes of limitations.
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Respondent, in its Motion To Dismiss, alleged that pursuant
to Section. 16 and Section 32 of the Code o£ Arbitration
Procedure, the Statement of Claim should be dismissed.
Respondent alleged, that daisnnt had failed to state fr-i" r-ialm
with particularity, and had not addressed statute o£ limitations

ems which, rendered. most o£ f̂fliffl̂ r̂* IF **i ̂ •̂"ly moot.
Respondent further alleged that Claimant had failed to provide
information regarding (1) any statement a by Respondent that could
possibly be false or misleading, or (2) -why he believed any such
statement constituted fraud. Respondent also alleged «•*«*• if
Claimant had alleged federal securities law, Minnesota securities
lav, North Dakota Securities lav, or breach of contract, hla

barred by applicable statute o£

In Respondent's Supplemental Memorandum in. Support of its
Motion To Dismiss, Respondent also alleged that daimnt, in
addition to failing to state a competent claim, the claimant and
his representative repeatedly refused to comply with.
Respondent's discovery requests, thus ^a-pa-tug Respondent
.mnir«y*yfvn»'Ki ft delay and hardship in preparing its defense.

Xa its Answer to the Motion To DismiBB, daiaamt requested
that the panel deny the Motion To Dismiss. Claimant alleged that
the fi?-*™ stated with clarity that the allegations against
Respondents were fraud, misrepresentation, and omission of fact.
Claimant further alleged that Respondent had misrepresented the
property in their offering and appraisal, that Respondent did not
disclose to investors that the developer, prior to hi« offering,
had, seven real estate paf̂ ftyg'Mpfl in. default, a«d ^K»»
Respondents misrepresented the actual purchase price of the
building, and that Buspondimfs failed to disclose that the
building -was full of asbestos , la its prospectus .
further alleged that he filed the claim in a timely ™*Tm»y within
one year of discovery of the violation pursuant to N. D. Century
Code 10-04-17.

Claimant requested an award ot his principal ijcwestment of
$10,000 plus interest and costs, including attorney's fees.

Respondent requested that Claimant state his claims with
more particularity, that the hearing be held in Minneapolis and
moved for the dismissal of the Statement of Claim.
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Respondent, Dougherty/ DawJcLns, Strand & Yost, xac. filed a
Motion To tvi »nrin«i the claim and dainaixt, Jobc. xsnibeitz, tiled an
Answer to the motion. After reviewing the Statement of CTa-tm,
the Answer to the claim/ the Motion To Dismiss, the Answer to the
Motion To Dismiss, and TnniTfTirj oral argument on tl» mprlon
through, a telephonic pre- hearing conference, the preeiding
axbitrator decided rhar the claim should h« rt< «mH «««rt rni-n-n̂ Tir
co Section 16 of the Code of &r*»* *""*•* "" ' pT-n̂ ĥi-r*? which atatee,

•at any time during the course of an arbitration, the
arbitrators may either upon r.hetr own initiative or at
the request of a party diamise the proceeding =""*
refer the parties to che remedies provided by
applicable law.*

After considering the pleading*, the testimony and the
motions-at the pre-heariag conference, the undersigned arbitrator
has decided in full and final resolution of the issues submitted
for determination as followss

1. The Statement of Claim is dismissed •pursuant to Section
16 of the Code of. Arbitration Procedure (See Other
Issues above);

2. Other than . forum fees which are set forth below, each
of the parties shall bear their own costs and expenses
incurred, including- attorney's fees.

Pursuant to Section 43 c of the Code of Arbitration
Procedure, the following Forum Fees are assessed:

1 pre-heax±ng conference session Z $200 - $200 minus hearing
session, deposit of $500.
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The NASD shall retain the non-refundable filing fee in the
amount of $75 and $200 of tJie hearing session deposit to cover
the cost oi the pre-Hearing conference session. ifce NftSD snail
refund to the Claimant, rhg amount of $225 for overpayment of tne
hearing session deposit.

By Panel:

Date Award Served By The HftSD;


