NASD AWARD

NATIONAL ASSOCIATICN OF SECURITIES DEALERS

Yame of CTlaimancs

Mae Xirk Ccburn
John Kirk Ccbhurn
Richard Kirk Cobuzrn

No.s ©2-00462
92-02227
Consoliiated

Name of Respondents/Crossclaimants

R.G. Dickenson % Co.
Gerald Verr

Name orf Respondent/Crossrespoundentc

Mark Verr

R QF PARTIES

For Claimants: Michael Fitzsimmons, Esg. of Fitzgimmons. Roberts
& Payne, Oakbrook, Illinois,

For Responaent Gerald Verr: Stephen Verr, Esg., Chicago, Illincis.

Respondent Mark Verr appeared pro se.

CASE INFQ TION
Statement of Claim for case no. 92-00462 filed: February 6, 1982.

Claimants’ Submission Agreement signed: January 20 and 21, 1992.

Joint Stacement of Answer and Crossclaim filed by Respondents R. G.
Dickenson & Co. and Gerald Verr on: May 4, 185%82.

Respondent R. G. Dickenson & Co.’'s Submission Agreement signed on:
April 2, 19%2.

Statement of Claim for cagse no. 92-02237 filed: July &, 1892.




Zlairant's Submission Agrsementc signed: June 28, 1F9Z.

Jcint Sgatement of Answer and Crosscizim Ziled by Respondants R. G
_rcxe2nson x Co. o znd SEeraid Vsrr oo

aspondent %. 3. Tickenson & Co. s Jubmission Agreement signed:
Novemper 14, 1392,

The NASD does rot have a vecord of Gerald Verr zaving filed a
Submissicn Adreement.

Respondent Mark Verr has failed to Answer both claims, and has
failed ts file Submission Agreements for both cases.

Claimants’ Dismissal of R.G. Dickenson & Co. from case no.s 92-
00462 and ©2-02237 filed: May 5. 1893.

ZEARING ZNFCRMATZICH

Hearing dates: May S, 1293, Two (2) sessions.
May ©. 1993. Two (2) sessions.
May 7, 1993. Three (3) sessions.
June 3, 1933, One {1} sessian.

Hearing Locaticon:. Chicago, Illineis.

GAS Y

Claimants, Mae Kirk Coburn, Johan XKirk Coburn, and Richard Xirk
Coburn, ("Claimants") alleged: breach of contract; breach of
fiduciary duty; violaticn of Section 10tbl of <the Securities
TIxcnanges Act of 1934 and Rule 10b-5; viclation of Sectien 12 of
the Illinois Securities Law of 1953 (Ill. Rev. Stac. Ch. 121-1/2
paragraphs 137.12 and 137.133); vielation of the Illinois Consumer
Traud and Deceptive Practices Act (Ill. Rev. Stat. Ch. 121-1/2,
paragraphs 261 and 262); and viclarion of Section 20(A) of the 1934
Act by Respondents Mark Verr, and Gerald Verr. The allegations
arose out <of Mark Verr’s alleged directicns to employees of R. G.
Dickenson & Co. to draw checks on Claimants’ accounts, payable to
himself, and then allegedly deposited those checks to hi personal

bank account. Mark Verr allegedly had the checks drawn omn accounts
of customers of Gerald Verr.

In his Answer, Gerald Verr denied that he had any involvement, or
knowledge of, the alleged conversion of the checks, and furtqer
denied all other allegations conrained in the Statement of Claim.

In additicn, Gerald Verr set forth the ¢following affirmative
defenses: )

1. The loss or damage sustained by the Claimancs after the




Irrst  zheck al.eged cocnverted ZIrom  cheir accounts had been

-ctaslcorned as a direct and proximate wasult 5f ~helr own icts or
-T1SS1OnS, CONLILDULOIY ©or CCOmMparacLve negligence or wrongful acts
cr Zulpabple conduers, in carcticular. =their fzilure t=o ra2porc tne

1PL O cnecks shown disbursed c©o chem on cheir monthly
statements, and Gerald Verr should =—ot be required to reimburse
Tnem Lor the avoidable loss.

2. The relief sought in the Statement of Claim should be
reduced By virrtue of the Claimancs' failure to mitigate damages.

3. In failing to repcrt missing checks in a timely fashion,
Zlaimants have ratifie The conduct or are estopped from sesking
relief Irom Gerald Verr.

Gerald Verr also asserted a Crossclaim againsc Mark Verr fSor any
1abilicy assessed againsc himselIf for all damages resuiting from
Mark Verr’s wrongful accs.

RELIFF REQUESTE

Claimants Mae Xirk and John Xirk Ccburn requested an award againse
Gerald Verr and Mark Verr in the amount of $59,721.55, plus
interest, zoscs. and attorneys’ fees.

Claimant Richard Xirk Coburn requested an award against GSerald Verr

and Mark Verr in the amount of $115.975.53, plus interest. costs,
and accorneys’ fesesg.

Respondent Gerald Verr reguested chat the Claims be dismissed. In
addition, Gerald Verr asserted a Crossclaim against Mark Verr for
any liabilicy found against him. that he should recover aver and

against Mark Verr for all damages resulting Ifrom Mark Verr‘s
wrongful acrs.

CIHER JTSSUES CONSIDERED & DECTIDED

Respondent Gerald Verr did not f£file with the NASD a properly
executed submission to arbitracion but is required to submit to
arbitration pursuant to Section 2 of the code of Arbitration
Procedure (the "Code"}) and having answered the claim, appeared and
tescifiad at the hearing and rcherefore is bound Dby che
determination of the panel on all issues submitced.

Respondent Mark Verr has failed to file both an Answer and a
properly executed submission to arbitration, but is required to
Submit O arbitracion pursuant to Section 8 of the Code, appeared
and cestified at the nearing, and therefore is bound by the
determinacticn of the panel on all issues submitted.




SnoApril 22, 1293, Respondent Gerald Verr filed a Motien tZ Dismiss
and Fsquest I2r pre-nearing Conierence, Zlaimancs’ s=sponse was
sceived by the NASD on May @ 1383  z:nd boch documencs were sent
Z the panel on May :, 1293, Afrter rsviewlng Che documents, and
elibesratisn. tne panel denisd tne Moticn and the Request.

AT Tae start cf the nearing cn May 3. 1993, the undersignec
ArplIrators were 1nfarmed chat Claimancs nad reached a sectclement
agre2ment with Dickenson & Co., and that Clalmantcs werse dismissing
their claims agalinst Dickenson & Co. Respendent Gerald Verr made
z Motion tZ have the settlasment zmount divulged i1n regards t2 a

ec-cif of any award against him. After hearing argument from the

3
parcies, and deliberation, the panel =took the Maotion under
advisement .

On May S. 1893, Zlaimants next filed a Motiom to Bar Respondent
Mark Verr Irom =zestifying. After nearing argument from all
parties, and deliberation, tne panel denied the moticn.

dn May 3. 13993, Respondenrt 3Serald Verr renewed 13 Motion co
Zismiss. After hearing argument, zana deliberation., <the panel

denied the motion.

On May 5, 1993, after the hearing had commenced, Counsel for Gerald
Verr raised a peremptory challenge as tO arbitrator Xoschulek.

The peremptory challenge was denied. Arbicrator Keschulek declined
o recuse herself. Claimants did not Jjoin in Gerald Verr‘s
request. Ms. Xoschulek remained as an arbitrator in chis matter.

On May 5. 1993, Respcndent Mark Verr admicted, on cthe record, in
nis cpening statement, cthat he was the sole reason why the hearing
was being held. Mark Verr further admictcted, amongst other thinas,

that he had taken Claimants’ money and did it without the knowledge
2of any party.

On May 5., 1993, Respondent Gerald Verr made a Moticn to Exclude
cerctain evidentiary decuments chat <laimant planned to use iC tne
hearing, and allegedly were not disclosed toc him under Section
32(c) or the Code. Gerald Verr's counsel agreed to stipulate to
the admission of the decuments turned over to both parties by K. G.
Cickenson & Ca. Claimants agreed, but reserved the right to abject
to any documents that cthey were “gurprised" by. After hearing from
the parties, the panel agreed to allow the stipulation but allowea
both the Claimants and Gerald Verr cthe right tTo object to any
individual document(s) the parties were "surprised" by.

The parties have agreed that the Award in this matter may be
executed by counterpart copies or that & handwritten, signed Award
may be entered. In either case, the parties have agreed to receive

conformed copies of the Award while the originals remain on file
with the NASD.




AWARD
fter considering rhe pleadings., <he Lestimony, and the evidence
resented at rtne nearing and the post-hearing Submissions, :che
undersigned arpirracors nave decided in full and finaj] resolucion

L tne issues submicrted for determinacion as follows:

o

(9]

b “laimants’, Mae Kirk Coburn‘s, John Kirk Coburn‘s, and
Richard Kirk Coburn’s, claimsg against Respondents R. G, Dickenson
& Co. and Gerald Verr, in case numbers $2-00462 and S52-02237, are
Nereby denied and dismissed with prejudice.

<. The undersigned panel finds that Respondent Mark Verr’s
actions constituted fraud, and therefore, Respondent Mark Verr is
liable for,and shall pay to Claimants, Mae Kirk Coburn, John Kirk
Coburn, zand Richard Kirk Coburn the sum of $35,000.00 as

sartisfaction for ail claims made in arbitration numbers 92-00462
and %2-02237.

3. Respondent Mark vVerr is liable for, and snall pay ro
Claimants. Mae Kirk Coburn, John Xirk Cocburn, and Richard Kirk
Coburn the sum of $29,354.72 as an award cf attorneys’ feesa. The
authority for the award Of actorneys’ fees can be found in I11.
Rev. 3tat. Ch. 121-1/2 Sections 262, and 270A(c).

4. Respondents R.G. Dickenson & Co.'s and Gerald Verr‘s

Crossclaim against Mark Verr is hereby denied and dismissed with
prejudice,

QTHER COSTS

Each party is liable for cheir own costs, expenses, and
attorneys’ fees associated with this arbitracion, except as
specifically provided by this award.

F FEES

Pursuant to Seccion 43{c) of the Code, the following forum fees are
agsegssed:

8 hearing sessions x $750.00 = $6,000.00

Pursuant to Section 43(c) of the Code, the NASD shall retain the
nonrefundable filing fee in the amount of $150.00, and shall retain
the hearing sessicn deposit in the amount of $500.00 previously

paid tc the NASD by the Claimants Mae Kirk Coburn and John Kirk
Cokurn,

Pursuant tec Section 43(c} of the Ccde, the NASD shall retain the
nenrefundable filing fee in the amount of $200.00, and shall retain
the hearing session deposit in the amount of $750.00 previously
paid te the NASD by Claimant Richard Kirk Coburm.




Z3 Sections 30ib) and 43:c) of the ~ode, Thé NASD shal.
Le postponement fsce in - amount of $750.5¢ greviously
the NASD -v R.G. Tickenson & oo,

s 1n the amounrt ofF $2,750.C0 are issessed
(=4

Addizzonal fzrum
Ioincly and severa

88 11 the amount of £2.000.20 ire assessged
Y againsc Mark Verr and Gerald Verr.

HIENEN

S€s are payable to the National Associaticn of Securicias Dealers,
ac,

CONCURRING ARBITRATORS

Dated: . Name ;

Sune 23, 1582 ‘gflacque . deilingoecrs
Jacques F. Heilingoerrter
Presiding Chair
Public Arbitracor

June 18, 1991 /8/MAry Appe Koacaiulek

Mary Anne Koscaiulek
: Public Arbitracor

Jupe 30, 2 /s/Balph Pierce
Ralph Pierce
Industry Arbitracor

Dacte of Service by the NASD:




