
N.A.S.D. AWARD

NATICNAL ASSOCIATION OF SfcOJkiTlKS DEALERS

In the Hatter of the Arbitration Between

Mame of Claimant

Katherine E.

92-00562

Q£

Kidder, Peahody & Co., Incorporated
and Stephen P. Dowdney

Claimant, Katherine E. nnhan was represented by Frederick D. Hfli
Esq. of Helsell, Fettennan, Martin, Todd & HnhMMrwi, Seattle, Washington.

Respondents, Kidder, Peabody & Go., Inc. and Stephen P. Dowdney wore
represented by William H. Phelps, Esq. of Kidder, PeabodV & Co., Inc., LOB
Angeles, California.

case

Itoe Statement of Haini was filed with the National Association of
Securities Dealers, Inc. ("NASD") on March 3, 1992.

An Amrriffrt Statement of r^*im vas filed with the NASD on August 10,
1992.

A Second Amended Statement of ™»i-m was filed with the NASD on November
2, 1392.

Claimant, Katherine E. Cohen* s Submission Agreement was signed on
January 27, 1592.

A Joint Statement of Answer was filed with the NASD by Respondents,
Kidder, Peabody & Co., inc. and Stephen P. Dowdney on April 6, 1992.

Respondent, Kidder, Peabody & Co., Inc.'s, Submission Agreement was
signed on April 2, 1992.

Respondent, Stephen P. Dowdney 's Submission Agreement was signed on
March 19, 1992.
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A pre-hearing conference which lasted for one (1) session was held with
parties* counsel and the pangi chairperson on October 19, 1992.

dates and ™T"t*»r of bAn-Hng- sessions on each day were as
follows i

Nowanber 09, 1992 for two (2) sessions;
November 10, 1392 for three (3) sessions;
November 11, 1992 for two (2) sessions?
November 12, 1992 for two (2) sessions; and,
November 13, 1992 for two (2) sessions.

hearing location was Scottsdale, Arizona.

Claimant, Katherine E. fohen ("Obhen11) alleged that Respondents Kidder,
Peabody & Co,, Inc. ("Kidder, Peabody") and Stephen P. Dcwdney ("Dowdney")
misrepresented unsuitable investments and fraudulently mismanaged the
ClaJjrvint's account.

Cc. July 8, 1986, Cohen alleged that she opened a Kidder, Peabody Premium
Securities Account ("Account") consisting of Investments in TnTrrirvipnl bonds,
high •'Try** securities artf* cash in a money market fund. However, over tine,
Cohen's portfolio moved toward a diversified mix of stocks, bonds and

Polaris Aii'!iflf*T Funds 3 , 4 and 5 . Oohen
asserted that Dowdney and Kidder, Peabody encouraged these risky investments
despite her stated conservative, low-risk cbj ectives resulting in a
substantial loss of investment. Further, Oohen contended that Dowdney

the Account in order to make excessive commissions and that Kidder,
Peabody failed to supervise the alleged fraudulent activity of its agent,
Dowdney.

Additionally, Cohen alleged violations of federal securities laws and
the rrmnrn law of Arizona and Washington, breach of fiduciary duty, breach of
contract, negligent misrepresentation and non-disclosure, and violations of
various state and federal statutes, ^ffiivUng hut not limited to, the federal
and Arizona racketeering statutes.

In Hie.ir Joint Statement of Answer, Kidder, Peabody and Dowdney
that Cohen's allegations were without merit and that she was not

entitled to any damages. Kidder, Peabody nd Dowdney asserted that Oohen was
a savvy and sophisticated businesswoman with a long history of involvement in
the business and professional worlds. Kidder, Peabody and Dowdney asserted
that the decline in Cohen's securities portfolio was the result of the
unforeseeable market debacle of October 1987 and the dptmrvifl Oohen was
placing on the account. Oohen approved every trade in her account and made
all investment decisions in her account. Therefore, nrihfn not Dowdney
controlled her account and her account cannot have been rhtrrned since the
element of control by the broker was lacking. Kidder, Peabody and Dowdney
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also asserted that Cohen's lavish spending lifestyle which required large
rash withdrawals from her account also contributed heavily to the decline in
her portfolio.

RELICT1

requested an award of $1,000,000.00 in compensatory damages,
$2,000,000.00 in statutorily authorized treble damages, punitive damages, all
costs and attorneys1 fees, and any other relief as may be doqimri just and
proper

Kidder, Peabody and Dowdney requested that the original Statement of
and as amended be dismissed in its entirety.

uonat i.Srti»g-» n^xn^auaj fc *••-••••»•

The parties have agreed that the Award in *-Mg matter may be executed in
counterpart copies or that a handwritten, signed Jteaard may be entered. In
either case, the parties have agreed to receive conformed copies of the Award
while the originals remain on file with the NASD.

A Motion to A-«tptti Prm-iivH-inq of Tvv̂ im«n<-ia anH f or telephonic
by a witness was resolved by agreement of the parties during a pre-hearing
relqahnne conference with the panel rfo*** on October 19, 1992. The parties
also stipulated that the Second am̂ rŷ  Statement of Clfl-*™ could be filed as
it was not a substantive amendment, but to correct numbers. Therefore, this
pleading was allowed.

After considering the pleadings, the testimony and the evidence
presented at the bearing and the parties1 briefs, the undersigned arbitrators
have decided in full and final resolution of the issues submitted for deter-
mination as follows:

1) Respondent, Kidder, Peabody & Go. , Inc. is liable for and
pay to *-frft Claimant, Katharine E. rv-frian nmpanaâ ryty fUnmjup in tb*> amount of
One hundred fifty rhonffarvl dollars and no cents ($150,000.00), plus simple
interest at the rate of 6% per annum beginning to accrue thirty (30) days
after *">̂  date H"H« award is served on the parties aTtf* rywij-tmi-iTHj to accrue
until the award is paid in full;

2) The nla-lina asserted against Respondent, Stephen Dowdney by
Claimant, Katharine E. 0"h*n are dismissed in J~>»<T entirety;

3) Claimant, Katharine E. Cohen's <"*iaHi«a for treble **vi punitive
damages are dismissed in their entirety; and,

4) All parties shall bear their own costs, expenses and attorneys1
fees.
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Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following Forum Fees are assessed. The NASD shall retain the $250.00 nan-
refundable claim filing fee and the $1000.00 hearing session deposit
previously node with the NASD by Cohen. Kidder, Peabody is directed to
directly reimburse *>>*«" for these sums. Kldder, Peabody is assessed
additional Forum Fees in the amount of $10,300.00.

Forum Fees ware calculated on the basis of $1000.00 per hearing session
for eleven >"M"-4ng sessions and $300.00 for the single session prehearing
conference and the additional Forum Fees assessed to the parties are payable
to the NASD.

concurring Arbitrators1 Signatures
Name

7.
LliamH. Howard, Esq. Dated

Presiding
Public Arbitrator

/S/ Ted. R. Picfcatt
Ted R. Pickett Dated
Panelist
Public Arbitrator

/S/ Bfccvir"-T ri~*" DniHiiiHi 4, 1392
Marvin J. Klein Dated
Panelist
Industry Arbitrator

Date award served by the NASD: TTm,,in-JMM. 14, 1992


