
N.A.S.D. SWARD

ASflOCTfli'lCN OF SECURITIES DEAIJERS

la the Matter of the Arbitration Between

Christine H. Barlett

vs. NASD #92-00960

Arthur D. Gisfcel, me.

For dainBixt: Charles D. Chalmers, Esq., of SIcj erven, Msrrill, MacFherson,
Franklin & Frlel, gyn Francisoo, Caldlfoziiia.

For Respondent: Phillip McLeod, Esq., of Keesal, Young & Logan, San
Francisoo r California.

Statement of Hnlm filed: MarcH 18, 1992

Claimant's gi-»Hm4ggjfTn ftfjT-orjiim'it- signed: March 9, 1992

Statement of Answer filed by Respondent on: May 8, 1992

Respondent's Submission Agreement signed onz May 6, 1992

Prebearlug Conference (s) Date(s) Sessions: None

Date/ Sessions: Nbvectoer 12, 1992 (two sessions)
Mbvember 13, 1992 (two sessicos)

Ttoa-i-frtfj lOPBtt^oni f^zm FranciSCO,
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SOMHUSf

Claimant alleged: Breach of contract, breach of fiduciary duty aiyjt use
of deceptive devices in connection with the purchase and sale of securities.
Claimant is a single, unsophisticated investor who turned over on individual
Retirement Account with apprcoriinately $550,000.00 to respondent in August
1388. Between that tine and April 1990, the account was mismanaged,
i.nc1 iiding purchase of speculative gjuujti stock securities *rvl excessive
trades.

Respondent advised that its investment strategy would result in a long-
term rate of return exceeding general market averages, a reduced exposure to
risk *»yj volatility, and better than average performance during bear markets.
Claimant became concerned because of the decline in the value of her account:
as shown in a Merrill Lynch report dated October 27, 1989; however she
shortly thereafter received a letter from respondent which advised her to
disregard the total »""""*• because it understated the real value.

On February 23, 1990, claimant received grxy*"h**r Merrill Lynch
which showed a sharp decline in total value. Upon seeking advice from an
experienced investor; sbg ôn-m̂ yigt̂ rf t-ha services of respondent on or about
April/toy 1990. The performance of claimant's portfolio was poor as a result
of excessive trades, failure to *»««MTH ««* selling di;y*ipl'iTi'>, lack of
fundamental value analysis, speculation, sale of calls on securities held,
limiting flijpi.̂ '̂ latrl.m and gngaj*T>g in non-conservative invesbaent strategies
such as rolling-tip on options.

Respondent alleged: claimant is a 48-year-old real estate agent.
During tV> 20 trrmrtya Vyafi- account with respondent, a|̂ "**»frn«fr»iy $550,000.00,
TO<fc> a net profit of over $5,000.00 after payment of all fees and
commissions. Claimant elected a ***'"a '̂nM"a-r<!Tsm* s risk" investment
strategy ftf̂ y* full disclosure; she received monthly statements of n*fr
account, which performed -op to expectations -until late 1989 and the first
quarter of 1990 when market cfmriiHonn caused the erosion of most of her
earlier rninffl profit. Claimant AJA not complain to Mr. Gimbel frnt-tT shortly
before ctlos-i''irf for account.

Respondent believed claimant's nek worth, 4nriinrMT̂ j Viar home,
substantially exceeded $1,250,000.00 and had known her for approximately 15
years before she opened the account. She had been unhappy with her previous
investment advisor. Respondent made no guarantees, advised that returns
would vary and kept her fully Infonnpri of the progress of the account.
Claimant ignored respondent's advice to retain her positions which were
deeply iim̂ errvn tucrf , uo churning occurred in claimant's account, a

portion of the trades being sales and subsequent repurchases of
options as hgdĝ 'g devices. *P̂ e forced liquidation by claimant froze
portfolio performance at a low level and precluded her form enjoying
exceptional gains on ttiqsg issues.
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tftCl.l KM-

Claimant reouestedi
1. Compensatory damages of $85,000.00;

2. Fees of respondent, with interest;

3. Ccnmissians of excessive trades, with interest;

4. The amount of interest/dividend Income and gain, which the
account would have gained if invested according to the written
agreement with respondent plus interest on this amount at 10%
from May 1, 1990 to the present.

net 11 aaosu & iw.:iunO

The parties have agreed that the Award in <-̂ g matter may be executed
in counterpart copies or that a handwritten, signed Award may be entered.
In either case, the parties have agreed to receive conformed copies of the
Award while the originals remain on file with the NASD.

After '"̂ Tyj/̂ ytnij *"bo pleadings, t-h«» testimony **r̂  t-ho evidence
*nt-g*t at *•*"» hearing, tftw undersigned arbitrators have dT*«lp̂  in, full

and final resolution of the issues submitted for determination as follows:

1. TganV) anrf crony r*Tj«^m 4g dismi

2. The parties shall each bear their respective costs
attorneys1 fees.

OJEBIJt OC3SIS

None.

Pursuant to Section 43c of the Code of Arbitration Procedure, the
following forum fees are assessed: The National Association of Securities
Dealers, Inc. shall retain the $500 hearing session deposit previously
deposited by the claimant. Forum fees assessed against:

Claimant in the amount of $1,500.00.

calculated as follows: Four hem-fTig sessions tines $500.00/session, minus
$500.00 already paid by claimant as a hearing deposit.
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Fees are payable to the national Association of Securities Dealers,
Inc.

vtnt

Public Arbitrator
Public Arbitrator
Industry Arbitrator

Signature

DATE SERVED: 11/30/92

i Signature

William A. Hage '--

Date of Decision:
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