N.AS. D AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

in tne Matter of the Arbitranon Between
Name ot Claimants
lohn & Diva Brulimann
L2-00991

Name o Respondents

National Financial Services Corporaton
Briau Miccheil
Austin securities. {nc.

PRESENTATION

For Cluimants John & Diva Brullmann :“Claimants™): John Brullmann represented the
Claimants.

For Respondent National Financtal Services Corporation ("NFSC"): Michae} Shannon. Esq. of
the faw rinm of Summit Solomon & Feldesman.

For Respondents Brian Mitchell ("Mitchell™) and Austin Secunties. Inc. ("Austin™i: Michael
Pariman. Esq.

CAS MATION
Statement of Claim tiled: March 17, 1992.
Claimant’'s Submission Agreement signed on: March 16. {992.

Statement of Answer, Cross claim and Third Party Claim tiled by Respondent NFSC un: June
4. 1992,

Respondent NFSC's Submission Agreement signed on: June 2. 1992,
foint Statement of Answer filed by Mitchell and Austin on: June {2, 1402,

Mitchel)'~ Submission Agreement signed on: June !2, 1902,
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Austin’~ Submission Agreement signed on: June 12, 1992,

H G MATION
Hearing Date:Session: November 4. 1992, one session.

Hearing Location: NASD Office. New York City. New York.

CASE SUMMARY

Claimants aileged that Respondent Mitchell made unauthorized trades in their account. that he
made commission overcharges and committed trading errors in the purchases and sales o
Keystone Street.  Claimants alleged that Respondents Mitchell and Austin wrongfully stopped
payment on a check ro Claimant without notice 10 Claimant. Claimant alleged that Respondents
improperiy and negligently mishandled their account.

NEFSC denied that any act or omission on its part caused Claimants any losses or damages.
NFSC maintained that its involvement on Claimants’ account was only as the clearing broker
for Austin. NFSC's role as clearing broker was limited to a contractual relationship between
NFSC and Austin. NFSC maintained that the nature of the contractual relationship between
NFSC and Austin was designed to eliminate any direct contact between NFSC and customers
of Austin. including Claimants. NFSC asserted 2 cross claim that to the extent any liability is
assessed against it. it is entitled to recover such amount from Mitchell. NESC asserted a Third
Party Claim against Austin that in the event NFSC is found to be liable for damages or losses
claimed by Claimants. NFSC is entitled to recover such amount from Austin.

Respondents Miitchell and Austin denied any and all wrongdoing in connection with the
Claimants’ account. Mitchell and Austin maintained that all trades made for Claimants’ account
were expressly authorized. Mitchell and Austin maintained that all charges made on Claimants’
account were appropriate and that there were no over charges. Mitchell and Austin maintained
that no trades were made im error. Mitchell and Austin maintained that they promptly responded
to Claimants requests to have funds sent to the Claimants. Mitchell and Austin maintained that
the check sent to "Joan" Brulimann was an unintentional error. Mitchell and Austin maintained
that the ultimate cause of losses sustained by Claimants was due to their own actions.

RELIEF REQUESTED

Clanmants requested compensatory damages in the amount of $24.624.00. treble damages in the
amount of $70.821.00 and punitive damages in the amount of $25.000.00.
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NFSC requested costs and expenses trom the Claimants and cross claimed tor indemmtication
trom Mitchell and asserted a third pamy claim against Austin ror indemnification,

Mirchell and Austin requested that Claimants”™ vlaim be dismissed in its entirety.

OTHER ISSUES CONSIDERED & DECIDED

The pamies have agreed that the Award in this inatter may be executed in coynterparn copies or
that a handwritten. signed Award may be entered. In either case. the parties have agreed 1o
receive conformed copies of the Award while the originais remain on file with the NASD.

AWARD

Atter considering the pleadings. the testimony and the evidence presented at the hearing. the
undersigned arbitrator has decided in full and final resolution of the issues submitted for deter-
mination as follows:

L. That Respondent NFSC's. Motion to Dismiss is granted.

14

That Respondents Mitchell and Austins” Motion to Dismiss is- granted.

s

That all ¢laims asserted by the Claimants are denied in their entirety.

4. That pursuant to the request tor damages specified at the hearing by Respondent NFSC.
Claimant John Brullmann is liable to NFSC and shall pay to NFSC the sum ot S374.14.
This amount reflects money recetved by Mr. Brullimann trom NFSC based on checks
which were subsequently tound to be nsutticient.

FORUM FEES

Pursuant to Section 43(c) of"the Code of Arbitration Procedure. the foliowing Forum Feets) ate
assessed: '

That the hearing session fee previously deposited by the Claimants shall be retained.
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Concurring Arbitrators” Signatures

Name Public: industry
Robert D. Wilson. Esq. Public Arbitrator
Chairman

‘Date of Decision: December lith, 1992



STATE OF: New York S,S.:
COUNTY OF: New York

On this /7 day of L. e . 1992, before me personally appeared Robert D. Wilson
known and Known to me to be the individual described in and who executed the foregoing
instrument and be duly acknowledged to me that he executed the same.
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Concurring Arbitrators” Signatures
Nanme
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Ronald B. Curry /

Date of Decision: December l4th, 1992

Public: Industry

Industry Arbitrator



STATE OF: New York S.8.0
COUNTY OF: New York

Onthis  day of 7=-= . 1992, before me personally appeared Ronald B. Curry
known and known to me to be the individual descnibed in and who executed the foregoing
instrument and be duly acknowledged to ne that he executed the same.
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Concurning Arbitrators” Signatures

Name Public/ Industry
N
5=
PR, Chins A ¢ —
John 7 Rothsthild ~ - Public Arbitrator .

Date of Decision: December lith, 1992



STATE OF: New York 5.5.°
COUNTY OF. New York

. i N
On this day of l 4 5*-.*-49‘72/. before me personally appeared John E. Rothschild
known and known to me to be the individual described in and who executed the foregoing
mstnnnent and be duly acknowledged to me that he executed the same. )
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FRED C. RUSTERHOLY "
Notary Pubic, State of New Yorh
P:.dz:zaeosus
Quakfi inKings Coumty
Cert. Fiad in New York ,1
s&0n Expires Dec. 31, 1998



