N.A.S.D. ARARD
NATIQNAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant

Dcoald Cowan
92-01082
Name of ts

Dean Witter Reynolds, Ioc. and
Joseph F. Boylan

Claimsnt was represented by Richard H, King, Esq. Nashville, Termessea.

Respondent,Dean Witter Reynolds, Inc.  was representad by Carol B.
Schachner, Esq. of Dean Witter Reynolds, Inc., NMew York, New York.

t, Jmsncylanmrmtedbymmﬂs Eaq.of Waller
Lansden Dortch & Davis, Naghville, Tennessee.

The Statement of Claim wms filed with tbha Naticnal Assoclation of
Securities Dealers, Inc. ("NASD") ca March 25, 1992.

- Clajmant, Dmald Cowen's Submission Agreemsnt was signed on Maxch 23,
1992.

t, Dean Witter Reynolds Inc.'s Submission Agresment was signed
an June 17, 1992 by William Peterson.

Respandent, Joseph Boylan did not file an exscuted Submissicn Agreement
with the NASD but he is required to submit to arbitratiom pursuant to Section
12 of the MASD Code of Arbitration Procedure and accordingly, Raspondent

Boylan will be bound by the arbitrator's final determinmation on all
submi tted.

A Joint Statement of Answer was filed with the NASD by Respondents om
Juns 10, 1992.

A Revised Joint Statement of Answer was filed with the NASD by
Respordents on June 30, 1992,
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A pre-hearing conference was held on October 29, 1992 which lasted cme

{1) session, between the Chairman of the Arbitrution panel and the parties®
counsel.

The hearing date was November 4, 1992 and the hearing lasted for cne
(1) sessicn.

Tha hearing locaticn was Nashville, Temessee.
CASE SOMBRY

Claimant, Dopald Cowan, ("Cowan®) alleged that Respondents, Dean Witter
Reynolds Inc. ("DWR") and Joseph Boylan, ("Boylan') vhile exployed as a Dean
Witter Account Executive, breached fiduciary duties, their

Securities Dealers’ Rules of Fair Practice and DWR was nagligent and breached
its duty of wm to Boylan‘s conduct.

In their Revised Joint Statement of Answer, DMR and Boylan denied each
arxl every allegaticn, -claim and item of damages set foxth in the Statement of
Claim. DR and Boylan alleged that Cowan authorized the purchase of 2,000
shares of NRM, after discussing the invegtment with Boylan and receiving a

. As of December, 1989, NMM no longer existed and "Edisato® shares

experienced investor who had previcusly investsd in an oil and gas stock.
DWR and Boylan also alleged that Cowmsn was kept apprised of Ni's
parformance by EBoylan, as well as from account statements routinely sent to
him, DR and Boylan maintained that Cowan opted to ignore Boylan's
recomendation to sell Edisto in 1990. IMR respanded that it adequately
supervised Boylan at all times.
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In akditicn, DWR and Boylan asserted the following affirmative defenses:
1. Respondents owed no fiduciary duty to Cowan;

2. Any duties owad were fully and faithfully carried out;

3, Cowan, and not Respondents, controlled bhis accoumt;

4, Rampondents did not act with any intent to defraud Cowan or
recklessly disregard him;

5. Respondents mades no misrepresentations or amissions of material

6. Cowan ratified the transactiong camplained of;

7. Cowan waived his asserted claims;

8. Cowmn, by his conduct, is estopped fxom asserting the claims made;

9. mummmwwvuchmuumua
superseding or intervening cause of same or all of the loss of which Cowan
caplains;

10. Respondent DWR reascmably and diligently implemented its
supexrviscry procedures;

~ 11. The Statement of Claim failed to state a claim upon which relief
may be granted axxl is time barred; and,

12. There can be o recovery for sane o all of the items of
capensatory damages claimed as a matter of law.

e

Coman requested: $14,900.00, plus the costs of this arbhitvation and
reascoable attorney's fees. ‘

Respcndents, DWR an Boylan requested that the Statement of Claim be

|

At the close of Cowan's proof, Respondent, Joseph Boylan's counsel moved
diamiss tha Claim asperting that Cowan had failed to state & claim against
Respodents. The presiding arbitrator heard the arguments of counsel and
the motio.

g6

|
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E ]
After comsidering the pleadings, the testimmy, the evidence presented
at the hsaring and counsel's cral argument on the moticn for directed vexdict
made by Respondent, Boylan's counsel following the close of Cowan's proof,

mmmmimmmmmmmmumomumo:m
igsues submitted for determination as follows:

1. The Claim agserted by Cowsn against Respondents, DWR and Boylan is
bareby dismissed on the motiocn for directsd vexrdict; and,

2. The parties shall each bear their own costs, expenses and attommey's
fees incurred in this matter.

]
Pursuant to Sectim 43c of the Code of Arbitration Procedure, tha NMASD
shall retain the $100.00 nom-refundable claim filing fes and the $300.00

hearing sessicn deposit previocusly deposited with the NASD by Cowen. Cowvmn
is assessed additional Forum Fees in the .ammt of $100.00 for the pxe-
hearing conference. Additional Forum Fees assessed to the parties are
payable to the NASD and were asgessed cn the basis of $300.00 per hearing
session and $100.00 for the pre-hearing conference.

Cancurring Arbitrators' Signature

Date award served by the NASD: /AR DA




