N.A.S.D. AWARD
NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbimtio@x Between
Name of Claimants
Bert and Roberta Hoffman

92-02206

Name of Bespendents

Shearson Lelunan Brothers, In¢., f'k/a
Shearson Letunan Hutton, Inc., a/k/a/
Lehman Brothers;

Nick DiMinico

BERRESENIATION

For Claimants: Roberta and Purt E. Hoffman (collebﬂvely ""Hof&nan“) were represented by
Morris Tabak. Esq. of Frank S$haw & Associates, in Houston, Texas.

For Respondents: Shearson Léhman Brothers, Inc. f/k/a Shearson Lehman Hutton, Inc., a/k/a
Lebhman Brothers ("Shearson”) was represented by Andrew R. Harvin, Esq. of Doyle, Reed,
Restrepo, Harvin & Robbins in Houston, Texas.

Nick DiMinico ("DiMinico™) was represented by Don Fogel, Esq. of Ware, Snow & Fogel,
P.C., in Houston, Texas,

CASEINFORMATION

Statement of Claim filed on: July 2, 1992.
Claimants’ Submission Agreemnent signed on: June 17, 1992. -

Respondents' Joint Statement of Answer was filed: October 8, 1992.
Respondent Shearson's Submission agreement signed on: December 28, 1992 by Amn Parry,
Vice President, Shearson Lebman Brothers, Inc.
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Respondent Diminico’s Submission Agreement signed on: December 23, 1992.

HEARING INFORMATION

Pre-Hearing Conference:  May 11, 1993 for One (1) session before One (1) Arbitrator.

Hearing Dates/Sessions:  Séprember 15, 1993 for Two (2) sessions;
Séprember 16, 1993 for Three (3) sessions.

Claimants’' account; and negli
Hoffimans specificaily alleged

|
Hearing Location: W. Texas

CASE SUMMARX

Claimants Hoffman atleged that Respondent Diminico, while employed by and acting as an agent
for Respondent Shearson, pursued an investment strategy in the Claimanes IRA account which
was unsuitable; failed to disclgse and/or misrepresented invesunent risks and returns; failed to
follow Claimants’ specific investment directions; charged excessive cornmissions; converted
and/or fraudulently maintzined Hoffinans’ account. The

1. Prior to their involyement with Respondents, the Hoffmany maintained their
mnemsavmgsmcemﬁcauofdcpowwhfedmuymmﬁm
institutions. In order 10 obtain a higher rate of return, their accournant suggested
investment in the bond market, referring Claimants t0 DiMinico. Their accountamt
told DiMinico that the Hoffmans were extremely conservative, did not wamt high
risk, speculative growth investments, and wanted to open a retirement account
wilizing investments inj the bond market;

2. The Hoffman opendd accounts with DiMinico, giving investment instructions
the custodian was anthiorized to invest the contributions in the IRA as fully as
possible in "money market bonds (*Q' coupon)”;

3. Initially, the Hoffinpns’ instructions were followed and they received a rewurn
on their money. y, Respondents began investing an inordinate portion
of the Hoffmans' moungy in New World Entertainment Lid., a volatile and risky
OTC stock of which Shearson was a Market maker. The Hoffmans were
unsophisticated investgrs who did not undersiand the nawre or risks of this
investment; :

4. When the Ho became aware of the financial condition they were in
because of the i they made over thirty phone calls to DiMinico which
were not returned. ' When they asked to speak to a supervisor or another broker
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for instructions, they wete told that could not be done unless DiMinico authorized
it

5. In addition, DiMinifo was generating excessive commissions in all trades
associated with the Hoffrmm' account.

Based upon the above allegatiqns, Hoffman asserted claims for violations of the New York
Stock Exchange Suitability Rule (Rule 405); the Anti-Fraud Provisions of the Securities and
Exchange Act of 1934 (Section JO(b) and Rule 10b-5); Vernon's Ann. Clv., Stat. Article 5814;
and the VTCA Bus. and Comm. Code (Sections 17.41, 27.01 and 1.203); breach of fiduciary
duty; gross and willful neghgmc or, alternatively, conscious indifference; and common law
fraud,

Respondents Shearson and Dﬂinico denied any fiability to the Hoffinans, alleging that:

1. The only securities tfansaction identified in the Claim is the purchase of New
World Entertainment Lit. stock and claims based on this purchase are barred by
the applicable Stamte of Limitations. According to the account statements, 1000
shares at 17-7/8 were gurchased for the Keogh account on April 1. 1986, %00
shares at 18.00 were purchased for the joint account on April 14, 1886, and S00
shares at 19-3/8 were for the [RA account on April 15, 1986. At
RobemHoﬁman'smmwNewWoﬂdmmcjohnammm
sold on June 16, 1986°at 18-3/4. Research on the stock was provided to the
Hoffimans during this period. The stock prices began to drop substantiaily in the
summer of 1986. Therefore, any complaint should have been brought within one
yesmmesunmmpt’lm;

2. The Hoffmans havy ailed o state claims for which relief can be gramed;
3. The damages a . y suffered by the Hoffmans have no causal retationship
with any act commited|by or legaily attributable to Respondents, but were caused
by normal markez fluctoations over which Respondeats had no control;

4. The claims are barjed by the docirines of waiver, estoppel, ratification and
laches;

5. The injurics were caused, in whole or in part, by the Hoffmans’
failure to mitigate l ;

6. The Hoffmans are barred from asserting any claim for losses incurred with
respect to their purchase of New World because the company was the subject of

!

i

|
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a ciass action (awsuit filkd 10 seek relief for all persons who purchased shares of
New World cormmon stpck during the period Qctober 25. 1985 through March
28, 1988. Claimant fajled to opt out of the class and are now barred by the
doctrines of res judicarg and collateral estoppel;

7. The Hoffmans have f:-' 10 state a cause of action under the Texas Deceptive
Trade Practices Act, . BUS. & COMM. CODE Sec. 17.41. e seq.;

8. The Hoffmans are m;temitledtoanawardofpuniﬁvedamagumauomcys’
fees; and

9. The claims asserted by Claimants are groundless, brought in bad faith, and are
barred by the applicable statute of limitations. ’
t

. RELIEE REQUESTER

|
Claiments requested an entry ¢of an award against Respondents Shearson Lehman and Nick
Diminico in the sum of $58,252.72 in actual damages; punitive damages in the amount of
$100,000.00; DTPA damages i the amount of $116.500.00; and $100,000.00 for intentional
infliction of emotional distress. Claimants also requested a refund of attorney's and ow-of-
pocket expenses in the sum ¢f $5,000.00, approximately $20,000.00 in attormeys' fees,
approximately $2,500.00 in of arbitration and imerest from October 25, 1991 at the
rate of 9% anmurn until resol X
Respondents requested that alf $laims be dismissed in their entircty. In addition, Respondents
requested an award of attorneys' fees and expenses incurred in defending this action pursuant
to TEX. BUS. & COMM. CODE Sec. 17.50(c), FED. R. CIV. P. 11, and other applicable
statutes and limitations. |

t

Respondents presented a Motion for More Definite Statement of Claium as part of the Statement
of Answer. At hearing, the nts waived the Motion.

mpatﬁuhaveagmedmunkdwudinmkmrmybeexecuwdmcwmupmwpu
or that a handwritten, signed Award may be entered. In cither case, the parties have ageeed
to receive conformed copies of the Award while the originals remain on file with the NASD.
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AWARD

After considering the pleadings) the testimony and the evidence presented at the hearing, the
undersigned arbitrators have decided in full and final resolution of the issues submitted for
determination as follows: !

1. The Statement of Claim is hereby dismissed with prejudice and denicd in its
o i

2. Claimaants Bert A. Hoffman and Roberta Hoffman are liable for and shali pay
to Respondent Shearsoni Lehman Brothers, Inc., f/k/a Shearson Lehman Hution,
Inc., a’k/a Lehman Brpthers. the sum of $10,000.00 as attorneys’ fees. In
addition, Claimants Berv A. Hoffman and Roberta Hoffman are liable for and shali
pay to Respondent Nick DiMinico the sum of $5.000.00 as attorneys' fees. In
making this award of agomneys’ fees, the Panel considered the arguments of the
parties, as weil as TEX. BUS. & COMM. CODE Sec. 17.50(c), and determined
that authority existed for an award of attorneys' fees 1o Respondents Shearson and
DiMinico; ;
3. All other costs of arbitration, inciding attorneys® fees, shall be borne by the
party incurring the cost;, except for those specifically enumerated herein; and

4. Auy relief oot specifically awarded is bereby denied.

QTHER COSIS

The National Association of Sefurities Dealers, Inc. shall retain the $1,000.00 postpopement fee
previously paid by Responden* Shearson.

EQRUM EEES

Pursuant to Section 43(c) of tHe Code of Arbitration Procedurc, the following Forum Fees are
assessed: One (1) pxe—bemn# session x $300.00 per session = $300.00; Five (5) bearing
sessions X $750.00 per sessiog = $3,750.00; Total Forum Fees = $4,050.00.

The National Association of ities Dealers, Inc. shall retain the $200.00 non-refundable
claim filing fee and the $750.00 hearing session deposit previously deposited by the Claimants,
Bert A. Hoffman and Roberta Hoffman. Claimants Bert A. Hoffman and Roberta Hoffinan arc
liable for and shall pay to theiNASD forum fees in the sum of $3,300.00.
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Fees are payable to the Naﬁona{l Association of Securities Dealers, Inc.
Concurring Arbitrators® Signanires
Name Date

David G. Beerbower, Esq.
Public Arbitrator
Chairperson e'

lames P, Hoefling December 9,_1993
James P. Hoefling
Public Arbitrator

Johnl Dallghan December 8, 1993
John J. Dailahan '
Industry Arbitrator

For NASD Use Only |
Date of Service of Award: _ T [a -10G2
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