N.A.8.D. AWARD
NATIONAL ASSOCIATION Op SECURITIES DEALERS
in the Matter of the Avbitranon Herween
Name of Claimagy
Jarosiav Persan

92-02406

Otra Clearing, Inc., now known as
P, Jackson Poatious;
William Michand;

BEERESENTATION

For Claimane: Jarosizv Persan was represented by Joseph A. McDermoxt, I, Esq. of Soape,
Brown & McDermott, located i Houston, Texas.

For Respondents: Respondents flid not appesr at hearing.

- CASE INFORMATION
Statement of Claim filed- July 31, 1992.
Chaimant's Submission Agreemept signed on:  August 7, 1992.

Suppiemental Statement of Clain filed on:  November 9, 1992.

Motion for Leave to File Secord Soppiementzl Statement of Claim filed on; December 28,
1992. ‘

Second Suppiemental Statement bf Claim filed on: December 28, 1992.

Response to Claimam’s Second Suppiemental Statement of Claim filed by Respondens Pacific
Southern Securities, Inc, on: Jaauary 12, 1993, .

Respondent Pacific Southern Seturities, Inc. did not file an executed submission agreemesnt.

Statement of Answer filod by Regpondent Otra Clearing, Inc., aow known a3 Reynolds Kendrick
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Stratton. Inc. oa: October 13, 1992.

Respondent Otra Clearing, Inc.. ow known as Reynoids Kenarick Stratton. Ine.’s Submission
Agreement signed on: Scott G, Nfonson, Legat Counsel, Reynoids Kendrick Stratton, Inc.
Response to Claimant’s Supplemenial Statements of Claim filed by Respondent Otra Clearing,
Inc.. now knowun as Reynoids Kendrick Stranton. fnc. on: December 31, 1992,

Notice of Settlement filed by Rescpmdent Otra Clearing, Inc., now known as Reynokis Kendrick
Stratton, Inc., on: February §, 1993.

Statement of Answer and Motion for Dismissal filed by P. Jackson Pontius on: December 22,
1992,

Respondent P. Jackson Pontius’ $ubmission Agreemem signed on: Januaxy 7, 1993.

Statement of Aaswer filed by Resondent William Michand on: Jannary 14. 1993,
Respondent William Michand’s Submission Agreement signed on: Tantary 14, 1993.

- Response 10 Claimant’s Statement of Claim filed by Respondent Geraid M. Schechter on:

February 4, 1993,
Respondant Gerald M. Schechtess Submission Agreement signed on:  Pebruary 3, 1993,

B

Pre-Hearing Conference: None Held.
Hearing Date/Sessions: Pebruary 10, 1993 for One (1) session.
Heaning Location: Houston, Texas.

CASE SUMMARY

Claimant Jarosiav Persan ("Perhin”) alieged that Respondent William Michaud ("Michaud”),
whils employed by or acting asan agem for Respondent Pacific Southern Securities ("Pacific
Southern”), misrepresented the potential of a speculative "penny” stock and piaced Persan’s IRA
funds into an unsaitshle investmeat. Persan specificaily alieged that:

1. In October of 1991, Persan’s acquaintance recommended that he contact
Pacific Southern. Persag spoke with Michaud and was sold a block of 100,000
shares of Champion Spofis, Inc., a penny stock which was trading for 1/32 bid,
1/16 asked:; :

2. Michend did oot adiise Persan of the difference between the bid and ask
price, that one-half of the reatizable value of the investment vanished when
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purchased and that Champlion was a specuiative stock. In additien. Michaua
made incompiete or incorrect entries on tha new account form. did not ascerrain
whether the speculative invesmmenmt was appropnate for Persan, and did not
ascertain that the funds inxvesed were from Persan’s IRA and that he wamted them
i0 remain in the IRA:

3, Michmd estsblished a kash account for Persan and the funds from Persan's
IRA were transferred into shis account, resulting in an IRS penaity of $2,637.00,
After the initial transaction. Michaud received the $11,492.84 from Persan’s IRA
account by wire and asked what Persan wanted to do with the additional funds.
Persan advised Michand fiat he wanted to have the funds kepr on accoune.
Instead, Michand cansed /Persan’s fumds to be expended on more shares of
Champion: :

4. Peraan made several inquiries regarding the valne of his account and
contitued to receive false pud misteading information. On November 9, 1991,
‘Persan cafled Respondent Jack Poatious ("Pootious”) and requested that his
Champion shares be soid $id his account changed to an IRA. Pontious repiied
that ho was enly imerested in imowing how much more Persan had to invest; and

5. Champion stock continped to decrease in value amd is now worthless,

Persan further alleged that Respoient Otra Cloaring, Inc., now known as Reynokls Kendrick
Strarton, Ioc. ("Otr”) was negligeat in doing business with Pacific Securities and in faiting to
ascertain that Persan’s funds were; from an IRA. Persaa also alleged that Respondent Geraid M.
Schecirter ("Schochter*), as principal owner and branch manager of Pacific Secaritics, was Liable
for failure t sopervise the opemtion of Pacific Securities and Michaud. and under agency,

Respondent Otra denied the allapations of the Claim, alleging that

1. Duting the rievant time period, Omacﬁduthzchuingﬁrmform
Southern, and followed its instructions, as the introducing broker-dealer, in
esablishing and setting vy the account; and

2. Otm had no duty or obligation Persan w0 invesigate the validity, the
authorization or suitahility of any trade placed on his bohalf. Otra effected ail
trades in Persan’s accounts porsuam to instructions received from Pacific

trangaction.
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In addition. Otra asgerted several difirmative defenses. incinding the following:

1. Persan’s claim fails to state 2 cluim agginst Otra upon which refief can be

2. Persan has failed to smth any claim against Otra and any losses (o him are the
result of actions of pasties xher than Otra; )

3. Otra was acting sojely as a clesring broker-dealer whose relationship was
described in the Customer [nformation Brochnre. Otra did not violate any of its
duties; '

4. Pursuam 1o the Federal securities reguiations. NASD Ruies and Reguiations
and the cltaring agreemen{ with Pacific Soushemn, Otra owed 10 duty 0 Persan
and no duty to act other thn it did; and

5. The claims asseroi bv Persan ars barred by the doctrines of waiver and
p .

1. Persan is going on a "lritch bkunt®, oaming as many Respondents as he can;
2. The "alter ego* theoryis not supported by the facts as brokers were not
what stocks to purchase fge their clients; .

3. The wanmctions in Champion were not trades which took pisce in an

4. Pacific Southern was not negligent in approving the account acceptance or in
its supeevision of Mickaud.

Respondent Michaud denied the inaterial allcgstions of Persan’s claim, alloging that:

1. On October 17, 1991, Persan cailed in and requested purchase of $6,000.00
wouhofChmpionmﬂMupthmomndwOnoﬂﬂsm. Mr.
Hale, and knew the price per share of the stock, Michaud never made any
represeatations about the jmerits or future of the stock. The trade was marked
"unpoticited”:

2. Oun October 31, 1991, after being notified of the excess funds in Persan’s
account. Michaud called and offered to senxd him a check for the excess
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amount. Persan insiead reduested the purchase of additionat shares of Champion:

3. A few days later, the was taken from Michaud and given to Pontious
because he had beea i in Mr. Hale convincing Persan to purchase
Champion shares;

4. Persan never ’ an IRA and Michaud was unaware of its existeace or
Persan’s need for one he was asked to cail Persan in April of 1992 to
discuss putting the fon swck in an IRA. Michaud advised Persan that it
couid not be done:

5. Persan’s financiai , Mr. Hale, must have been aware of the IRA, and
the firm who held the prior to Pacific Southemn must have advised him
of the penalties. In addi Persan’s age should have made him exempt from
withdrawal pensities.

Respondent Pontious denied the imateriai allegations of the Claim, alleging that:

1. He was not involved in any trading activity and did not act in a supervisory
Gapecity;

2. Poarions hsd no dge of the transactions in Persan’s account until a

3. Mr. Hale had beeq injvontact with another Pacific Securities broker who had
been termimated. Hale| had Persan cail Ponatious, who advised Persan tha

Champion was & stock, Persap azioed that Ponsions handie the account
and Pontious agreed;

4. Pontious had no idea)that the funds involved were from an IRA scconnt and
never did any mades in she account even after it was transferred to him.

Respondent Schechrer detied ajy lisbility as slleged in the Original and Amended Statement s
of Claim, alleging that: '

1. Persan’s cigim is ive because he still retzins 1910 shares of Champion
mmmmmnmwmmmmm
paxty for $4,000.00; -

2. Persan did not i Michaud that he needed to open an IRA until it was 100
lats and must accept ihility for his actions;
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3. Schecirter, acting through Pacific Southern's compliance deparmment, had set

up adequats written supervisbry procedures governing a registered representatives
interaction with cliems and jvas usaware of the alleged exaggerated claims made
to Persan;

4, The account card reviewed by Schechter indicated the proper income, net
worth and investment objegtives for the investment purchased, and the account
and trade approval wers within the guidelines esmblished by the Securities
Industry;

5. Schechter is not the “aljer-ego” of Pacific Southern.

'RELIEF REQUESTED

Claimant Perssn raquested that the Arbitrators eater an award againgt the Respondens for acmal
damages of $11,492.84 for the invpstment joss and $2,637.00 for the IRS penaity; for common
law exemplary damages and statuthry excmplary damages pursuant to Section 27.001, et saq.
of the Texas Buginess and Commerce Code; for reasonabie attomeys’ fees pursuant to Section
38.001,¢ct 3¢q. of the Texas Civil Practices aud Remedies Code and Section 27.001, et seq. of
the Texas Business and Commercs Code; pre- and post-judgment interest; costs of arbitmrion;
and for any other reltief to which Persan showed himseif entitied.

Respondent Otra requested thae avy and all claims against it be dizmissed and that Persan take
nothing on his claim against Otra.. Otra further requested that Persan reimburse it for its costs
expenses and reasouable agomeyy' fees for defending itself in this arbitration.

Respondent Pacific Southem madp no specific relief request in its Statement of Answer.
Respondent Michaud made no spacific relief request in his Statemeot of Answer.

Respondent Pontious requested 3 finding of 0o Lability and moved for dismissal of the claim.

mmmmmmmagmmpmmmmm
prejudice, for the coss and expenses he has incurred, and for such other relief as the panci
deemed just.

wmmmm&mﬁhmwmwm
as a member firm of the NASD is required to submit to arbitration parsusnt to Section 12 of the
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NASD Coe of Arbitraion Procgdure.

By letter dated February 3, 1993, Respondent Otra Clearing, Inc., cow known as Reynolds
Kendrick Stranton, Inc., informeld the NASD that it had reached a settlement with Persan and
the claim against it was dizxmissed with prejudice.

Respondents Pacific Southern Sedurities, Inc., William Michaud, P. Jackson Pomcions and Gerald
Schechter did not appear at hearing. Upon review of the recond and the representations of
counsed, the panel determined thit the Respondeats had been propesiy served with notics of the
hearing pursuant to Section 26 of the NASD Code of Arbitration Procedure. Pursuant to Section

29 of the NASD Code of Arbitgtion Procedure, the panel determined that the hearing would
proceed in the Respondents’
AWARD

After considering the pieading, [the westimony and the evidence preseated at the hearing, the
undersigned aybitzator have in fuil and finsi resointion of the issues submitted for deter-
mination as folBows:

1. Respondents Pacific Semnﬁu,nnandwmmhﬁcbandm]oindy

andmﬂylubbfor shall pay to Claimant Jarosiav Persan the sum of

$2,6592.00;

2. In addition, Pacific Sonthem Secusities, Inc. and William

Michaud are jointly and liable for and shall pay w0 Claimant Jarosiav
Persan the sum of $750.(0 as attomeys’ fees. In determining to award atomsys’
fees 10 Claimamt, the considered ths arguments of counsel, as well as
Section 38.001 of the Civ. Prac. Code cited by the Claimant, and
determined that existed for an award of attomeys’ fees to Claimant
Jarosiav Persan;

3. Punhermore, . Pacific Southern Securities, Inc. axi Willlam
Michsud are jointly and [sevenaily Liable for and aball pay to Claimant Jarosiay
Persan the sum of $750. umdmmm

4, mcmmmmnmmmmu
Schechter are hercby and denied in their entirety;

S. All other costs of abail be bome by the party incurring the cost,
exceps for those speci enumerated herein,
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FORUM FEES

Pursuant 1o Section 43(c) of the Cdoe of Arbitration Procedure, the following Forum Fees are
assessed:  One (1) hearing session x $400.00 per session = $400.00.

The National Association of Secutitles Dealers, Inc. shail retain the $100.00 claim fiting fes and
the $400.00 hearing session deposit previcusty deposited by the Clsimant, Jarvsiav Persan.

Fees are payabile to the National Agsociation of Securities Dealers, Inc.
Concurring Arbitrators’ Signamure-
Name Date
gl Worr— 8/a/43
e
Public

MM/%W\ /s

Leonard S. Alpert

%M;- /,{Mﬂ" : o5 oA
Victor

Industry Arbitrasor

Far NASD Use Ouly :
Date of Sexvice of Award: ¥-20-9%




