
N.A.S.D. AWARD

NATIONAL ASSOCIATION Or SECURITIES DEALERS

In uw Master of the Arbitration Jfcween "

Name of

Jarosiav Penan

92-02406

Pacific Sootfaem Securities. lac.:
Ota Ckarifl*, Inc., aow known M
Reynolds Kendrick Stottton. Inc.
P. Jackson Pootjota;
Wffliam Ivfichand;
Genid M. Scbcdaer

For Claimant Jarosiav Penan «*s reprcsemed by Joaepfa A, McDermott, m, Esq. of Soapc,
Brawn & McDeimaQ, kyar<f id Soanoo, Tecu.

For Respondent!: Respondents (Bd noc appear as betting.

CASE INFORMATTQN

SttttiwaaofCljiinfikd: July ^1, 1992.
Ctaimam's SubimxsioQ Agieea^tt signed on: August 7, 1992.
SuppianentalStHementafCIai^ffledon: Novtanbex 9, 1992.
MotifMt for Love to Hie Secogt Suppfeaiemal Stamneot of Qaim ffled on: December 28,
1992.
Second Supplenacntsa Statement bf Claim ffled on: December 28. 1992.

Rnponse to Claimant's Second Suppkmenul Stxtement of Claim filed by Respondent Pacific
Southern Secnritie*, lac. on; Jakmtry 12, 1993.
Bespoodent Pacific Sooftem Setaritfca, Inc. did not file an executed submission agreement.

Statement of Answer filed by Refpoodeor Otn Ocuing, Inc.. iww known aa Reynolds Kendzfck
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Strattoa. Inc. on: October 13. 19192.
Respondent Otm Clearing, Inc.. flow known as Reynolds Kenorick Stratum, lac.'s Submission
Agiecmem signed on: Scott G. Ntonson. Legal Counsel. Reynolds Kendrick Staaon, Inc..
Response to Claimant's Supptemval Statemems of Claim filed by Respondent Otn Clearing,
Inc.. now known u Reynolds Keodiick Stntmn. Inc. on; December 31, 1992.
Notice of Settlement filed by Resapndent Oha Clearing, Inc., mw known as ReyiwbisKendridc
Stratum, Inc., OK February 5, 1093.

Statement of Answer and Motion tor Dismissal filed by P. Jackson Pontius on: December 22,
1992,
Bespondeot P. Jackson Pontons' Submission Agreement signed on: January 7, 1993.

Statement of Answer filed by ResDondent William Midland on: January 14. 1993.
Respondent Wfflnm Mknaud's jjuhmiaion Agreemem signed on: January 14. 1993.

Response to Claimant's Statement of Calm died by Respondent Gerald M. Scnecnter on:
FBbnnoy4, 1993.
Rfftponrinnt Genld M. Scbechtars Submission Agreemem signed on: Febraary 3,1993.

Pie-Hearmg Confereuce: None Held.
Hearing DaWScJaBom; February 10,1993 for One (1) session.

Claimant Jarosiav Penan ("Pertan") alleged that Respondent Wflliam Macband CMkhaod"),
while employed by or acting as i an agent for Respondent Pacific Soutbtm Securities ("Pacific
Southern"), nuBepieaented 4e powmal of a speculative "penny" stock and placed Penan's IRA
funds into an unsuitable iuvtiifflKrt. Penaft ipff*ifygny alleged thac

1. In October of 1991, Penan's acgmtintance lecommended that be contact
Pacific Sootfaenu Pern* spoke with Micbaud and was sold a Mock of 100,000
sham of Chamfuoo Spops, Inc., a penny stock which was trading for 1/32 bid,
1/16 asked;

2. Mkband did not adttse Penan of the difference between tba bid and ask
price, that one-half of thfc realizable value of the investment vanished when



X.A.S.D. Arbittarion No. 92-024^6
Award Page 3 of 8

purchased and thai Champion was a speculative stock. In addition, Michaiui
nude incomplete or incorrect entries on the new account form, did not ascertain
whether the speculative investment wu appiopriate for Penan, and did aot
ascertain that the foods invdswi were from Peran's IRA and dot he warned them
to remain in the IRA:

3. Mkhand eatabiixhed a hash account foe Penan and toe funds fttan Persan's
IRA were transferred into Ms account, resulting in an IRS penalty of $2,637.00.
After tte initial transaction Micbaud received tho$ll,492.84 from Penan's IRA
account by wire and asked what Penan wanted to do with the additional funds.
Penan advised Midland tat be wanted to have the funds kept on account.
Instead, Mfchand caused jPenan's foods to be expended on more shares of
(Tampion;

4. Penan made seven]; inquiries regaining the vatae of his account and
conthnmri to receive false wd misieading inftxmanon. On November 9, 1991,
Penan catted Respnnrirmt Jack Pontuos ("Potttkxu") and ;equesied that his
Champion shares be sold tad his account changed to an IRA. Pontioos repikd
that he was only interested! in knowing how much more Penan had to invest; and

5. Champion stock continued to decrease in value aad is now worthless.

Penan further alleged that Respondent Otot dearing, Inc., now known as Beyoolds Keoonck
Stetton, Inc. ("Ota") wts negfigcnt in doing banne« widi Pacific Socurit»i and in faffing to

dot Pman's funds wern from aoIHA. Petsaa also alleged tbatReapondemOenJdM.
Schecbter ("Schecfater"), ai pcincipal owner and teaoAnianafer of Pacific Secoritics, was liabfc
for failure to supervise the opentkn of Pacific Securirtes and Mkfaaud. and under agency,
fBCDQQOBVt mQOQOaT UIGl OUHOT VattKDDOS uJlDuttV

Respondent Ota. denied the alterations of the daira, alleging that

1. Dwring the idcnnt tiae period, CMn ao^ as the clearing firm fiw Pacific
Southern, and followed its instructions, as die introducing broker-dealer, in

800 S6tuD£ Utf -u!0

2. Otra had no duty or obligation Penan to investigate the validity, the
authorization or suiofafiftf of any trade placed on his behalf . Otra effected ail
trades in Penan's accounts ponuant to instructions received from Pacific
Soodie»a^sesttperkrffcaccornnstate»eottand
tramarrhni
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la addition. Otm asserted several affirmative defenses, including the following:

1. Penaa's claim rails to state a claim against Otra upon winch relief can be

2. Penan ins ^IT%> to state any claim ga^fa** otn aw* any tosses to him are the
resote of actions of paries Jther than Otra;

3. Ota was acting solely as a clearing broker-dealer whose relationship was
in the Customer InfbcinatiDn Brochure. Otn did not violate any of its

4. Pursuant to die Federal securities regulations. NASD Rules and fteguiatioos
and the clearing agreemed with Pacific Souinent, Ota owed no duty u> Perm
and no doty to act otter thftn it did; and

5, The claims asserted t* Penan an barred by the doctrines of waiver and
estoppel.

Respondent Pacific Southern alleged than

1. Persia is going on a "Men hunt", naming as many Respondents as he can;

2, 11»'after ego" theory a «* supported by tte£*ra
«_. » .. » .... • * k »• »_ _t»

3. the "̂ pw*8""!! in f^tffpi"" were not trades winch took place in an
wely-cnded marjat; and

4. Pacific Southern was naoegligem in aoproving the accoom
its supervision of Micbaul.

Retpondeot Afichaod doned the material ailcpbom of Persan's claim, allcginf that:

1. On October 17, 1991, Penan cafled in and leonested pmchase of $6,000.00
WORD of Champion stocM tiled upon the r*ffrtni*i<ftt'faflem of MB advisor, Mir.
Hale, and knew the price per share of the stock. Mkfaaud never made any
pqnyt<lffairinfii about tfg|mfi*« "f fi*r» "f *** ««e^ The trade was marked

2. On October 31T I99i, after being notified of the excess funds in Pwaan's
account. Mfchaud called Persan and offered to send him a check for the excess
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amount. Pgnaq

3. A few days later, the afxount was taken from Mknaud and given to Pomious
because he bad been unqmnenul in Mr. Hale conviadng Penan to purchase
Champion share*

4. Penan never mentioaejl an JRA and Michaud was unaware of its existence or
Penan's need for one tup he was asked to call Penan in April of 1992 to
discuss putting the Chamfkn sock in an IRA. Mkhaud advised Penan thai it
could not be done:

5. Petsan's financial advisor. Mr. Hale, most have been aware of the ERA, and
the fom who held the acdonnt prior to Pacific Southern must have advised him
of the penalties. la additoa, Pernn's age should have made him exempt from

Respoaoent Pontious denied the tnattriai aliegauoflsoftbe Claim, alleging that:

1. He wu not involved n any ttadiog activity and did not act in a supervisory

2. Pofflkni had no knasriedje of toe mmctioos in Pecan's account until a
fTlOfltB ^*TBf Hie lUntftl ^P^ff^r?

3. Me. Hate had been id oniaawimanttner Pacific Secaritia
ben tennmuurf Edejhad Penan cafl Pondous, who advised Penan that
C3mnpiott was tsrjecnlaifve stock. Penaa asked dtttPoottons handle the account
and Pontious agreed;

4. Pontiou had no ideal that the fends nrvoived wt« from an ffiA accoura and
never did any trades in sbe acooont even after it was transnucd to him.

Respondent Scbecbter denied afy liabflfty as «lfe|̂  m the Orign^ and Anwided Statement s
of Claim, aOqang that:

1. Pecan's claim is exdessrve because he snU retains 1910 shares of Champion
Sports stock valued at ^ipnximatety $2.00 per share and settled with another
patty for $4,000.00;

2. Penan o^r«uifbniMicha^ that he needed to op^
lace and most accept responsibility for his actions;
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3. Scnecnter. acring through Pacific Southern s compliance department, bad set
up adequate written sapovisbryprocedoia governing aiegiaetedrepreeoatives

with clients 9tn Jws unaware of the alleged gxiggPT'**^ <*<amr«
toflerom

4. Hie account cud teviehred by Senator indicated the proper income, net
worth and investment objectives for die investment purchased, and ths account
and tnde approval were within the gndetines ^••hKdMf*1 by the Secunries
Industry;

5. Schechter is ooc the 11aHer-«fO'' of Pacific Scwnem.

Oaimam Penan icojiKatedthu the .Ajt)itraion eater
damages of Sll.492.84 for die iovMonen ion and $2,637.00 for tne IBS penalty; fiDreoonm
law exonpteiy damages and namfcry exeajptaty damages panami to Sectioo 27.001, et saq.
of the Texas Business and Connnqrcc Code; for rtaaonante atonwys' fcea punoani to Section
38.001 ,et seq. of the Teas Ova fiscnees and Remedies Code and Section 27.001. et seq. of
itae Texas Business and Commen* Code; pie- and post-jiidgiaeQtiniw^ costs of aibitnnion;
and fiar any odar venef to wnkh Penan showed himseJf eotided.

Respondent otn if^utawt that any «i^ all rfafagf fpppff it oe <ti"«i««<f aff^ that Penan take
doUiiugon hisdaim against Otn* oca farther ittqoeited that Penan leimhiran it for its coam
expenses and xeasooacte attorney* fees for defending itsetf in this axtakntton.

StespondBot Fadflc Southern mad* no specific itfief request in itt StateDjent of Answer.

Respondent Itfichand made no ^texfic tefief rapiea in his Statement of Answer.

Respondeot Pondona teqaeoed a (finding of no liability aixi moved for d îmiasal of the claim.

Respondeot Schecntor that the panei enter a jud^mem against Penan, dlsnî sing the daim with
piejodice, for the costs and expttaea he has incmrod, and for such other retief as the panel

lySOES CONSTOTOIP APBOPED

jRespondent IhiciSc SoioJieni Secdtd^^ Ii». did im
as a member firm of the NASD is required to submit to «bntaiiOttp«isiMrttoSectk«12oft!ie)
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NASD Code of Arbitration Procedure.

By letter dated February 3, 1990, Respondent Ota Clearing, Inc., now known as Reynolds
Kcoorick Straffim, Inc., iafbrmett the NASD that it had readied a settlement with Persia and
the claim against it was dismissed widi prejudice.

Respondents Pacific Soutbetn Seftninea, Sac., William Mkiwiid* P. JadcaonPondoosaodGeaid
Scbecbfer did not appear at heating. Upon review of the record and the nyieaeumUooa of
counsel, the panel determined thfct the Respondents had been propedy served with notice of the
heating pursuant to Section 26 djthe NASD Code of ArbftnoiM Procedure. Punua&t to Sec^
29 of the NASD Code of Arbitration Procedure, the panel derfmined that the hearing would
proceed in tbe Respondents'

AWARp

After comddenni the picariinf^ (the testnnony and the evidence presented at die hfranini(it the
uixieiaigned aiiAiator have dedaW ifl M aw
mtaatkm as foBowt:

1. Keapoodeius Pacific StotaerpSesmittei IDC. and Wfl
and seventty liabfe for lad shall pay to Claimant Jamiav Penan the sum of
$2,692.00;

la addition. RmpuAdfitfi Pacific Soothem Secontieft, Ine. and
jointty tad levenily BaHg for and "?ta^ pay to f^*™^* Jarosbw

Jarosiay

sum of S750.(3u attorneys' fees, hi ddenuiiiiiiaj to award anompyi'
fees to naftnaat, tbe p net considered tbe arguments of cooniei, as well aa
Section 38.001 erf the Tex. Civ. Foe. Code cited by tbe Claimant, and

that aathorir existed for an award of attomcys' fees to Claimant

jotody «ndlteveaUy Uafak for and shall pay to Claimant Jaroalanr
Penan the sum of 5750.00 a> costs of bringing thia aiUiiimiun;

4. The ciaims aasnted
Schechter are hereby di

ainst Beapondents P. Jadcson Pontius and Gerald M.
I and denied in their entirety;

5. All other costs of ai
for those spociftcflly cotuneratcd herein.

be bone by the party incurring the cost.
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FORUM FEES

Porsnanr to Section 43(c) of the Gjoe of Aibxta&on Pxocotane, the following Forom Fees are
assessed' Ooe (1) hetrinc sewioo it $400.00 per JWSHM - $400.00.

The National A^yy^*1"*! ff .SfflHtitfr* na*>*nt T^T shafT rftxjrt the ^IQQ.Ofl claini fiBtig fip^ ̂ ft^

Pees aie ptyable to the Nttkni A&ociuian of Securities Daios, Inc.

itt^ AnXCQttOCi
Name Dtte

B. MDBS, Esq.

.A $
Lfioond S. Alpnt

Ailuiuuof

Far NASD Uie Only
DateofSerriceofAwtnt: ..g.:.3P


