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NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant(s)

Micheel Leraer individually and as

executor of the Bstate of Mannie Lemer,

Phyltis Mate individually and as

exacutor of the Estate of Minnie Lemer,

Eleanor Linder individually and as
executor of the Estate of Minnis Lemer

For Claimants, wwkahlly('u. Lemer”), Phyllis Mate individually ("P.
Mate") and Hlesnor Linder individually ("Linder™) and collectively as exacutors of the Hatate
of Minaie Lemer ("the Estate™): Marc Ross, Esq. of Bernsicin & Wasserman, New York, NY.

For Respondent, Josephthal Lyont & Ross ("JL & R"): Robest Murphy, Eaq. of JL & R, New
York, NY.

mwmmmmcm')ndmwmn
Willism Hobausez, Esq. of Shearson, Now York, NY,

For Respondents, Jossphthal & Co. (" & Co.*) and Jesup, Josepiithal Securities Gronp, Inc.
("Jesup™): Robert Mannion of J & Co. and Jesup, Islip, NY.

For Respondent, Patricis Selin ("Selin"): Joffrey Allan Hirsch, Eaq. of Grossberg Traurig
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Hoffman Lipoff Rosen & Quentel, P.A.,, Ft. Lauderdale, FL.
Respondent, Richard Schwartz (*Schwartz”) was pmo 0.

CASEINFORMATION
Statement of Claim filed: December 31, 1992, Claimants’ Submission Agreements signed on:
mn,lm.

Statement of Answer filed by Respondent, Shearson on: May 12, 1993. Respondent, Shearson’s
Submission Agreement signed on: May 7, 1993 by William Hohmoser, Esq. on bebalf of

Statement of Aaswer filed by Selin on: March 8, 1993, W,Sdh'ssm
Agreement signed on: March 4, 1993,

Statement of Answer and Third Party Clsim filed by Respondent, JL. & R on March 24, 1993.
wbehlfd %&R’sMWWuMB,MWWWu
IL&R

Respondents, Schoeiderman, Schwartz, J & Co., and Jesup fisiled to fils Staternents of Answer
and failed to sign Sebmission Agreements a3 required pursuant o Sections 12 and 25 of the
NASD Cotde of Arbitration Procodare ("Code”) (sce "Other Issugs®).

On March 8 and 9, 1995 in Ft. Landerdale, Florida, hearings lasting five (5) seasions wees -
conducted. . _

Claimants, alleged that Rospondents, Shearson, JL & R, Schwartz, Scimeiderman and Selin wers
liable for Schwarz’ actiow in ignocing Mianie Lemner’s investment goals by leauidating ber
municipal bonds and GNMA's and placing her in highly speculative “junk” bonds and "junk”
bond funds. Additionally, Claimants alleged that Schwartz began to utilize masgin without
specific anthorizstion from Mimie Laroer and that the uss of margin was also unsuitable for her,
Clsimants frther alleged that Schwartz misrepresented the status of ber account and was oot
registered with the NYSE between October 1989 and Jone 1990. Claimants also alleged that in
Decsmber 1989 a check in the amount of $15,000.00 was withdrawa from the account and
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there are mo records to indicate that Minnie Lemmer ever received those fonds. Claimants alleged
that Shearson and JL & R failed to propexdy supesvise Schwarez and, while at JL & R, Schwaitz
WmMmmmmmmmmmmm
frmdulently misrepresamed the value of the account.

Respondent, Shearson denied all allegations of wrongdomg and alleged that: the account was
opencd as a joint account with M. Lemer and Minuic Lemer; all communication reganding
transactions wers to be made thyough M. Lermer; the account performed faily well for two and
one half years until, in Iate 1986, $2,500 per month began to be withdeawn instond of $250.00
per. month; after Schwariz was torminated from Shearson, M. Lamer wrote that he bad no
problems with the manuer in which the account had been maimtained. Sheamson asserted
affirmative defeases of statute of fimitations and inches.

Responderit, JL & R denied all allegations of wiongdaing and alleged that: Schwartz’ alleged
condnct occurring prior to the dase the account was transferred should not be sttributed to JI.
&R; all the alléged damage to the account had occurved prior to the time the account was |
transferred to JL & R; no unanthorized transactions occurred while the account was st JL & R;
Schwartz was nover employed by JL. & R as an unregistered represeatative and JL & R did not
engage in any efforts to conceal his alleged misconduct; and, the documents seat to Claimants
by Schwartz were seat without JL & R’s knowledge, consent or anthorization. JL & R asserted
the afftirmative defeases including: failure to siate & canse of action.

Additionally, JL & R filed & Third Pasty Claim agsinst J & Co. adre-mlmmm
whmdm&|mm&ﬁmnmwm

Mhmmwnmmbymanmwm,xm

conduct during that time is attributable 1 J & Co. and Jesup and should not be attxibuted to JL.

& R and, thevefore, JL & R files the third party claim againat themn for any damages which JL

& R may be found lisble. :

Respondent, Selin-denied all allegations of wrongdoing and alleged thet Claimangs fail to state
a csuse of action sgainet hor and nons of the allagations in the Statement of Claim relate to the
peziod of time when she held the account. Selin made no porchases or recommendations , took
mmmmcuuaumwum

Respondents, Schociderman, J & Co., Jesop and Schwartz failed to filo Answers, Claimants
dismissed their claims sguinst Schnciderman in June 1993. Clsimasts settiod with Respondents
Shearson and Sefin in March 1995,

Respondeats, Schwartz, J & Co., and Josup fitiled to appokr at the heasing to dofiend.
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wmwhuwmumm,@mmmm
damages, attoraey’s fees and such other relief desmed fair and appropriste by the arbitrators.

Responcient, Shearson requested dismissal of the clsim plus costs and attomey’s fees.

wmazwwaumummmwmmm
fieem sppopriate.

Respondeat, Selin requested dismistal of the claim.

1.  Jurisdiction exists pursuant to Sections 12 and 25 of the Code.

2. The pmel finds that Respondents, Scimeiderman, J & Co., Jesp snd Schwartx wers

ummammmmwwmmm
12 and 25 of the Code, Schwarts and Schupiderman being persons associated with NASD
mesnber finms and Respondents, J & Co. and Jesup being NASD member firms, at the time the
facts giving rise to the controversy arom.

3. In June 1993, Claimmus dismissed the claims against Respondent, Schneiderman and,

therefose, she was removed as a party (0 this action and oo findimgs of wrongdoing were made
as 10 her,

- 4, In Maxch 1995, Respondents Solin and Shearson settled the claims against them with the
' Cluimants and, therefore, were digmissed with prejndice as parties to this proceeding.

' 5. The punel finds that there was doe notice to Respondeats J & Co., Jesup and Schwartz,
The NASD mads every attempt to locate and serve T & Co. and Jesup with notice of this
proceeding as evidenced by the documents contzined in Atbitrator’s Exhibits #2 and 3.

6. On March 8, 1995 (the first day of hearings) Schwariz phoned in and was placed on 2
speaker phons in the heating room. Mr. Schwartz explained that he could not appesr because
he conld not sit for an extonded period of time. He advised that he was under doctoe’s onders
to avoid stress due 10 2 pending buck operation scheduled for the following week. He stated that
he did not want 10 testify becsuse he was under medication for the pain. He also siated that be
was not asking for any delay in the of the hearing and acknowledged that he bad received notics
from the NASD of the hearing. The punel found that Schwartz kad due notice, was not
requesting a postponement and had, themefiors chasen not to appear. Schwartz was advised that
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After considering the pleadings, the testimony and the evidence presonted at the hexving, the
undersigned

umwmﬂmummammmmm
mination as follows:

wm»mmmmmmmmmof
m,ooooom-mam

2. mnanummﬂ-&mmummnkm
dismissed.

3. mw«mwamwmmammmmmmwm )
against Respondents J & Co. and Jesup is deemed moot and is heveby dismissed.

4, Clﬁmm‘mforpmﬁwdmnpudm'lﬁukddad.

OTHER COSTS
Other than the forym fiees noted below, the pastics shall each bear all other costs and expenses
incuzred by them in coanection with this proceeding, .

EORIM NEES

Pursusat to Section 43(c) of the Code of Arbitiation Procedutre, the panel has assessed forum
fees in the smouat of $3,750.00.

1. Respondent, J1 & R is herohy asseesod $3,750.00 for which the NASD shall retain the
$750.00 hearing session deposit previonsly paid by JL & R and for which the NASD shalt also

mtain the $750.00 hearing session deposis proviously paid by Claimants in partial satisfaction
of such forom fecs, leaving 2 balance due to the NASD of $2,250.00.

2. Respondent, IL & R stull refund, directly to Claimants, the $750.00 hearing scssion
dapdtpuvhdypi_lwm

3. The NASD shall rotuin the $200.00 nonrefunciabis fifing fee previously psid by Claimants
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and shall recain the $750.00 nocrefundable fling fee previonsly paid by JL & R.

Fees are payable to the National Associstion of Securities Deslers, Inc.

Concurring Asbitrators® Signatures |
Name Public/Industry

. Jul Public/Chairman
Casey W. Mills, Esq.

S . _ Industry
Peter Lavezroli

Il Public

Stanley Fincberg

Date of Decision: July 17, 1995



