N.A.S.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimsaunts

Rernard Wicmik,
Vera Wiemik, Trustess

Va. NASD #93-00087

Name of Respondents

Oppenbeimer & Company, Inc.,
William Odential

REPRESENTATION

For Claimants: David Dotson, Esq., Law Offices of David Dotson, of San Diego, California.
For Respondeats: PEugene Small, Esq., Oppenhiemer & Compaay, of New York, New York
CASE INFORMATTON

Stavemnent of Claim filed: Jaouary 11, 1993

Claimant’s Submission Agrecment signed: December 30, 1992

Statemen: of Answer filed by Respondents on: Fehruary 18, 1993
Respondents’ Submission Agreements signed on: Respondent Oppenbeimer & Co. on February
17, 1993. Respondent William Odenthal did not file a Submigsion Agreement, but filed an
Answer, appeared at the hearing and is subject to National Associstion of Securities Dealers,

Inc. (NASD) jurisdiction in accordance with Section 12 of the NASD Code of Axbitration
Procednre. :
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HEARING INFORMATION

Prehearing Conference(s) Date(s)/(Sessions): August 6, 1993 (one session)
Hearing Date/(Sessions):  August 13, 1993 (two sessions)
Hearing lLocation: San Diego, California

CASE SUMMARY

Claimants alleged: Misrepresenmtion, fraud, and lack of sitability in the purchase of
common stock of Everex Systems, Ine. (Everex), Clabmants opened an account with Respondent
Oppenheimer and Co. (Oppenheimer) on Janvary 24, 1992, through Responiens Williara
Oclenthal (Odenthal). They advised Odenthal thut they were very conservative investors seeking
inconze plus appreciation and preservation of capital. Both claimants are both over 70 years oid.

Odeaeinal called Claimamts soverst times to seil them stock in Evercx, with “glowing
sisements of the great fotre™ for the company. Cluimants pwrchased the stock after “much
selling pressure® on the condition that they had ondy a one point downside risk and that if it ever
dropped (0 5 7/8 they woukd be soid out. The stock dropped below that price bot Claimams
were not sold oot bot advized to buy more shares, which they did again under pressore.
Claimanis’ comnplaints t0 Oppenheimer did not result In any solution.

Respondents denind the allegations of impropriety set forth in the Stxtement of Claim and
alleged: Claimar Bermard Wiemnik informed Odenthal on opening the account that Claimams
had anmmal income of $100,000 and net worth, excinding residence, in excess of $1,000,000.
He also sisted he had 30 years investment experience with both stock and bonds and Claimants’
objectives were both income andi prowth.

Odenthal forwarded Claimants reseaxch reports on Everex and they directed the purchase
of the siock. Bemard Wiernik sugpested the further purchase to average down and waz
dissuaded from purchasing more by Odemhal., Claimasts ars sophisticated and wealthy
individuals who understood the risk in making a relatively minor ivoesunent in a small computer
company, Becanse Everex mraded over-the-counger, O:Iunthalcouldmnplm:amp-losum
Respondents aiso alleged various affirmative defenses.

RELIEF REQUESTED

Claimants requested;
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1. Compensatory damages of $17,131.35;
2. Trebla and Punitiva Damages in the amownt of $106,000;
3. Damages of $5,000 pursuam to California Civil Code Section 1780, requested at the

hearing,

The parties have agreed that the Award in this matter way be excouted in counterpart
copies or that a bandwritten, signed Award may be entered. Inaithnrmag,ﬂnpaniefm
agreed to receive conformed copies of the Award while the originala remain on file with the
NASD.

Claimamz’ Motion for Sanctions, mada prior to the hearing, is denied.

AWARD
mmmm.mmymmmmwnmm,
the undenigned arbitmtors have decided in full and final resolution of the issues submitted for
. dateconination as folows:

1. Al claims are dismizxsed;

2. The claims for treblc and punitive damages are dinmnissed.;
3. The parties shell exch besr their respective attorpey’s fees;
4. The panties shmll each bear their respective costs.

OTHER COSTS

Noae.

IORUM FEES

mwsmmamcm&mm,mmwi@mfgu
are assessed: The Natiomal Association of Securities Dealers, Inc. shail retain the $ 750 hearing
session deposit previously deposiied by the claimant. Forum fees assessed against:

Claimant in the amonnt of $1,050
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calculated a5 follows: One prenearing sessions at $ 300/prebearmg session, plus two hearing
sessions at $ 750/bearing scssion, equais $1,800, mimus $ 750 already pmd by the claimant as

a hearing deposit.

Pees are paynabie to the National Association of Sccarities Dealers,

ARBITEATION PANFEI.
Name Public/(adstty
M. Jane Aiello, Bsq. Public Arbitmtor
Wiiliam D. Randolph Public Arbitrator

Donald B. McNelley, Eaq, Industry Arbitrator
Concurting Arbitrators’ Signature '

. }Vl M 'DATE SERVED: 08/24/93

MJn‘oj)&ﬂoEsq

William D. Randolph

Donaid B, McNelley, Bsq.

Date of Decision: /3r {676-"3
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