
N.A.SJX AWARD

NATIONAL ASSOCIATION 0F SECURITIES DEALERS

la tteMal» of tte Arbitration {Between

Rdwiwt H KoeUer, Jr.

93-02903

MeniD Lynch, Pfcrcc. Fenner $ Smith,, IDC.

Par Claimant' Edward H. Kodak , Jr. ("Kochler") was represented by Murray Pogtar, Bag, ant
C. Thomas Krusc, Esq. of McOade & Fogkr, L.L.P., looted in Homtoo, Texas.

: Merrill Lynch, Itece, PeaattA Smith, Inc. (*MezriII Lynch*) was
by Rood! B. Stubird, E&q. of tfMa&Bnan, LXJ. , located itt Haotton, Texas

Statement of Claim filed: July 2(7, 1993.
Claimant Sobodnkm AgrewasU signed oo: JoJy 15, 1993.

Statement cfAa*weffikd^R*^oodeci<m: Sepmrthf.r 13, 1993.
RcspoadertfsSutaniMkaAgree««sqpBdc«:Sep»oa*er7, 1993 by Thomas W. SmiA, Past
Vtee FCeridnt. Merrill Ljoch* BBKC, Femx A Smiih, lac.

Prc-Hearing Conference: February 22, 1994 fcr one (1) session before One (1) arbitrator,
28,1994 for One (1) session before One (1) aibtanor.

Hearing Ditai/iSessknB: March 1, 1994 for Two (2) searion;
1994 for Too (2) seMtaa;

3, 1994 for Two a) senfcm

Hcarinf Location; Hotston, Tens.
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CASK. SUMMARY

boms to which he was entitled (after KoeUer'a eenninatian an November 18, 1988. Koetter
specifically alleged Chat

the petition of director. According lo ap otii ayoceiiiem betwou the parties and
*FH^i*ify custom and jH^mkc, KocJifcT was paid * salary, but most of iris
compematioa was to die foon of a boons at ttte end of tte cakodar year diat was
bated TO tfae &e» fae :

2. la Janmuy of 1988, Eodder wn promoted to Director and has superior*
amitd him tfntt he woo|i cootmne to be ezt^loyed by BieniD Lynch so kmg as
bif perfoiuianoe iniuiflld Mtitfactoiy, creating an oca! contract of cuutiuued

3. Deapite an omsualljr proftictive year, MeniU Lynch tenoiaated Kbefaler
widsout wmanf and wnJ^wt valid reason, payiogKoebkraiouUpwtiaaoftfaB
total yca^ead booua totl hi wa* entitled to, and bteacbing die oral agreemctt
between tne parties; and

4. AfttenanyeJy, Koeninr pnfanned services fbr Merrill Lynch which were
emtmely vafaahte. MeitfflLyncix&iledlopayKoeMerthefiurmaifcetvalueof
tneae servicex and was u^pactfy enriched.

1. Have was no specified teen of aaptaymeat in witting nor was there any
verbal luumwtr, that KMtder'f eopJoymeot would conthwe fbr any specific
period of time. Hb etnployineit waa at wifl and dmefore terminable by eaber
party without cause. Bqwever, Kodder's en^doyment waa terminated because
be ftOed to perfonn his Qutin nathftrtnray for a variety of reasons;

but remained on payroll whh *e associated benefits, natfl Aprfl 1, 1969. In
•dditkm, Koehter accepted a year-end bonu for 19^ inanamounccominemuriite

3. AayaliegBdaialagnaineat by Mccriil Lynch to employ KoeUer fbr a specific
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period of time ia uaegforfcobte because ft does not satisfy the tgfrurmit^oC toe
Staoue of Fraud bccaiisq ft could not be performed within a year;

4. By acceptiqg the bantoi tendered in 1988 and the moodily payments through
April 1989, Koehto has wafted any complaint, or in Hie alternative, Koehter is
estopped to assert that ifcrrfll Lynch'* termination of him wai wroogfol;

5. The StaKmrot of Cl^mU barred by thesouoeof Ihutations; aod

6. Koe&fer soffit at>4M&tfe», or the dam«ga *ne too tpeculatlve to recover.

Claimant requested entry of ffl award against Respondent in the total com of between
$500,000.01 and $5,000,000.00 for tat eanonp, reasonable attorneys' fees; pre- and post-
judgment interest and costs, fa the altetiWive^Koebier requested the fair vatoe of his *enr^
which ttnjwdjr enriched MeiriH Lynch.

Respondent letjuesied that the jttUuulori deny Kochkr acy recovery and that Merrill Lynch
recover id attorneys' feet HI defending iuelf against tint meritks cJaioL

The partiet have agreed tet thei Award in this matter may be executed m counterpart copiei or
that a haadwrltten, afxd Award may be entered. In either caw. the putiet Have agreed to
receive conformed oapieB of the Award while the origfaab remain on fite wfth the NASD.

.tv« the evidence ptcwated at tibe heanag, the
in M

mioatno a»

1. The Statonent of O^on 14 heicbj dismisied and tlcniod in its eolirely;

cuuueyt Ibr dioae apcciflcklly emuented herein.
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Pursuant to Section 44c of the Code of Aibfottwa Procedure, the following Fonnn Fees are
assessed: Two (2) Pre-Hearing conference* with One (1) arbitrator x $300.00 per scsnon =
$600.00; Six (6) Hearing $e*nop» x $1,000.00 per session = $6,000.00; Total forum fees -
$6,600.00.

Tte National Association of ScCfrities Dealers, Inc. shall retain the $500.00 claim filing fee and
the $1,000.00 bearing session deposit prenow ly filed by tbe Oaanam, Ethnud H. Koefater. Jr.
Clamant Edwmt H. Kodtier, Jr. la liable for and shall pty to the NASD additionlfbramfeea
in tb« sum of $2^00.00. Rntpgnrio* Menfll Lynch. Pkace. Ftamer A Smiifa h liable for and
shall pay to te NASD fomm foes in the sum of $3,300.00.

Fees are payable to the Nation} ArtocistiaiL of Securities Deafcn, lac,

N

/«/ TV»mMi D Tm» fjg jtfatch 17. 1994
Thomai D. Taya, Esq.
fartiuiiy
CfcairperaoB

__ 1R 19q4

'ArtAmer

Aibitntor
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