N.AS5.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Mateer of the Atbitration Between

Rdward H. Koehler, Jr.

Merrill Lynch, Pierce, Fenper & Smith, Inc.

RERRESENTATION

For Claimant: Fdward H. Koehigr, Jr. ("Koehier”) was represented by Marray Fogler, Esq. and
C. Thonml(m: Esq. ochM&Fogla L.L.P., Iocated in Houston, Texas.

pmnmmmmymh,rmm&w,u ("Mezrill Lynch®) was represented
by Russell B, Stastsind, Esg. of (Gibbs & Brums, L.L.P. , focated in Houston, Texas.

CASE INFORMATION,
Statement of Claim filed: July 27, 1993,
Claimant's Submission signed on: July 15, 1993.
Statement of Answer filed by Réspondent on: Sepeemnber 13, 1993,
Respondent's Submission signed on: Septexnber 7, 1993 by Thomas W. Smith, First
Vice President, Merrill Lynch, , Feoer & Smith, Tnc.

Prc-Hearing Conference: ~ Fetiruary 22, 1994 for one (1) session before One (1) arbitrator:
Fetnuary 28, 1994 for One (1) session before One (1) arbitraror,

Hearing Dutwe/Sessions:  March {1, 1994 for Two (2) sessions;
Muarch Z, 1994 for Two (2) sessions;
Mzxch 3, 1994 for Two (2) sessions.

Hearing Location: Houston, Texas.
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CASE SUMMARY.

Claimant Kochler atleged that Respondent Memill Lynch failed to pay him the full amount of 2
bomus to which he was entitled jafter Koehier's termination on November 18, 1988, Koehier

specifically alleged that:

1. In 1988, Eochler wasjempivyed by Metriil Lynch as an investment baoker in
the position of director. Actording 0 an oral agreement betwesn the parties and
industry custom and prpctice, Kochler was paid a salary, but most of his
compensation was in the form of a bomus at the end of the calendar year that was
based on the fees he generated;

2. In Janumry of 1988, Kochler waz promoted to Director and his superiors
Mmdhmﬂmbwwﬁamuobeemployedbyuminwwhwhuu

his performance satisfactory, creating an orai contract of continued
employment for an time;
3. Despile an productve year, Merrill Lynch terminated Koehler

total year-end bonus thet he was entitied to, and breaching the oral agreement
between the parties; and

4. Alernatively, Koohler performed services for Merrill Lynch which were
extremely valuable. Merxill Lynch failed to pay Kochier the fair market value of

Resporxdent Merrill Lyoch denied any lisbility to Koehler, alieging thet-

1. There was no specified texm of employment in writing nor was there any
verbal assurance that Koehier's esnployment would continue for any specific
“period of time. His emplloyment was at will and therefore terminable by either
party without cause. However, Koohier's cmployment was terminated because
be filed to pesform his dutics satisfactorily for a varisty of reasons;

2. Koehler was relieved of his duties at Mexrill Lynch on November 17, 1988,
but remained on payroll with the associmed benefits, nntil Apsil 1, 19689, In
addition, Koehler accepred a year-end bonus for 1988 in an atount commensutate
to his contribution to Merill Lynch for that year;

3. Any ulleged oral agrosment by Mexill Lynch to employ Koehler for a specific
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period of time is unenforpeable because it does not satisfy the requirements of the
Stamte of Fraud becausa it could not be performed within a year;

4. Dy accepting the borus tendered in 1988 and the monthly payments through
April 1989, Koehler has waived any corplaint, or in the alternative, Koehler is
estopped to assert that Merrill Lynch's termination of him was wrongfol:

5. The Staement of Cl4im is barred by the statute of limitations; and

6. Koehler saffered no ¢mmages, or the damages sre oo speculative to recover.

Chhammqamadmyof;nawudag;imkupmimin&ewmlmofbm
$500,000.01 and $5,000,000.00 for lost carmings, reasomable attorneys’ fees; pre- and post-
judgment interest and costs. hmmmrmdtheﬁnmofhkm
which unfustly enriched Merrill Lynch.

Rupondm mmmmmmmwmmwm

The parties have agrend that the, Award in this matter may be executed in counterpart copies or
that 2 haadwritten, signed Awapd may be entered. In either case, the partics have agreed to
receive conformed copies of the Award while the originals remain on file with the NASD.

AWARD
After considering the the testimony and the evidence presented at the hearing, the
undersigned arbitrasors have in full and fina] resolution of the issnes subnticted for deser-
mination as follows: .
1. The Stsewent of Cliim is hereby dismissed and denied in its entirety;

2. The parties shall bearitheir own costs of arbitration, inckding attornoys' foes,
except for those specifickily caumerated herein.
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EQORUM FEES

Pursuant 1o Section 44c of the Code of Arbitration Procedure, the following Forum Fees are
assessed: Two (2) Pre-Hearing conferences with One (1) arbitestor x $300.00 per session =
$600.00; Six (6) Hearing sessiops x $1,000.00 per session = $6,000.00; Total forum fees =
$6,600.00.

The National Association of Secyrities Dealers, Inc. shail retain the $500.00 claim filing fee and
the $1,000.00 hearing session dagposit previousiy filed by the Claimant, Edward H, Koehler, Jr.
Chaimant Edward H. Koehler, Ir. is liable for and shaill pay to the NASD additional forum fees
in the sum of $2,300.00. Respqndent Merill Lynch, Plerce, Fenner & Smith is liable for and
shalt pay to the NASD forum fees in the sum of $3,300.00.

Fees are payable to the Nationa) Association of Securitics Dealers, Inc,
Concurxing Arbitrators’ Sigmtupes
Name ' Date

Gil A. Bsosgarten
Industry Arbitrator

For NASD Use Only
Date of Service of Award: @2-6‘ 79




